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U.S. Customs Service 


Treasury Decisions 


(T.D. 94-69) 


APPROVAL OF TECHNICAL & ENVIRONMENTAL SERVICES, INC., 
AS A CUSTOMS COMMERCIAL GAUGER AND ACCREDITED 
LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the approval of Technical & Environmental Ser- 
vices, Inc., as a Customs approved commercial gauger, and as an accred- 
ited laboratory to perform certain petroleum analyses. 


SUMMARY: Technical & Environmental Services, Inc., of Houston, 
Texas, has been given Customs gauger approval and laboratory accredi- 
tations under Part 151.13 of the Customs Regulations (19 CFR 151.13). 
Specifically, the Houston, Texas, site is approved to gauge imported 
petroleum, petroleum products, organic chemicals, vegetable and ani- 
mal oil, and is accredited to perform the following tests: API Gravity and 
sediment by extraction. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and 
approved gaugers. Technical & Environmental Services, Inc., of Hous- 
ton, Texas, has applied to Customs for commercial gauger approval and 
for certain laboratory accreditations. Customs has determined that 
Technical & Environmental Services, Inc., meets all the requirements 
for approval as a commercial gauger and accredited laboratory. 

Therefore, in accordance with part 151.13(f) of the Customs Regula- 
tions, Technical & Environmental Services, Inc.’s Houston, Texas, site 
is approved to gauge the products named above in all Customs districts; 
and is accredited to perform the laboratory analyses listed above. 


LOCATION 


Technical & Environmental Services, Inc.’s site is located at 505 
North Belt East, Suite 340, Houston, Texas, 77060. 
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EFFECTIVE DATE: August 1, 1994. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Chief, 
Technical Branch, Office of Laboratories and Scientific Services, U.S. 
Customs Service, 1301 Constitution Ave., NW, Washington, D.C. 20229 
at (202) 927-1060. 


Dated: August 12, 1994. 
GEORGE D. HEAVEY, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, August 29, 1994 (59 FR 44453)] 


(T.D. 94-70) 


NOTICE OF PETITIONER’S DESIRE TO CONTEST DECISION 
DENYING DOMESTIC INTERESTED PARTY PETITION CON- 
CERNING CLASSIFICATION OF FLAT GOODS WITH OUTER 
SURFACE OF PLASTIC SHEETING, OF REINFORCED OR LAM- 
INATED PLASTICS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of petitioner’s desire to contest decision on domestic 
interested party petition. 


SUMMARY: This document advises the public of the desire of two inter- 
ested parties to contest Customs decision denying their petition 
requesting reclassification of flat goods with outer surface of plastic 
sheeting, of reinforced or laminated plastics. The petitioners have 
advised Customs of their intention to file an action in the U.S. Court of 
International Trade. 


DATE: August 23, 1994. 


FOR FURTHERINFORMATION CONTACT: Carlos Halasz, Commer- 
cial Rulings Division, U.S. Customs Service, (202) 482-7050. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 30, 1993, Customs published a notice in the Federal 
Register (58 FR 69301) inviting public comments concerning a domestic 
interested party petition, filed pursuant to section 516, Tariff Act of 
1930, as amended (19 U.S.C. 1516). The petitioners are Amity Leather 
Company, a domestic manufacturer of flat goods, and the Luggage and 
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Leather Goods Manufacturers of America, Inc. (LLGMA), a trade 
association for domestic producers of luggage, leather goods and plastic 
flat goods. The petition relates to the tariff classification of flat goods, 
with outer surface of plastic sheeting, of reinforced or laminated 
plastics. 

Schedule 7, Part 12, Subpart A, Headnote 2, of the prior tariff, the 
Tariff Schedules of the United States (TSUS), provided that the term 
“reinforced or laminated plastics” was limited to articles composed of 
rigid plastic materials. Item 706.42, TSUS, provided for flat goods of 
reinforced or laminated plastics, dutiable at 5.5 cents/pound + 4.6 per- 
cent ad valorem. Accordingly, this item was limited to flat goods com- 
posed of rigid plastics. Flat goods with an outer surface of non-rigid 
plastics were classified in item 706.61, TSUS. The applicable rate of 
duty was 20 percent ad valorem. 

Subheading 4202.32.1000, Harmonized Tariff Schedule of the United 
States (HTSUS), provides for articles of a kind normally carried in the 
pocket or in the handbag, with outer surface of sheeting of plastic, of 
reinforced or laminated plastics. The applicable rate of duty is 12.1 
cents/kilogram + 4.6 percent ad valorem. Following the enactment of 
the HTSUS, Customs initially concluded that the definition of “rein- 
forced or laminated plastics” contained in the TSUS continued to be 
applicable under the HTSUS. See Headquarters Ruling Letters (HRL) 
083261, dated September 14, 1989; HRL 084020, dated June 7, 1989; 
HRL 083415, dated May 18, 1989. In these decisions, Customs recog- 
nized that the term was not defined in the HTSUS. However, Customs 
determined that the definition of this phrase as set forth in the TSUS 
represented its common and commercial meaning. Hence, flat goods 
with an outer surface of non-rigid plastics were precluded from sub- 
heading 4202.32.1000, HTSUS. Pursuant to subheading 4202.32.2000, 
HTSUS, the applicable rate of duty for these articles was 20 percent ad 
valorem. 

This issue was revisited in HRL 950048, dated March 2, 1992. In that 
decision, Customs observed that the classification of a container under 
heading 4202, HTSUS, is made with reference to its outer surface. Sub- 
heading 4202.32, HTSUS, provides for articles of a kind normally car- 
ried in the pocket or handbag (a classification encompassing articles 
similar to “flat goods” under the TSUS), with outer surface of plastic 
sheeting. The breakout for “reinforced and laminated plastics” occurs 
at the eight-digit national classification level beneath the six-digit 
international breakout for plastic sheeting. Consequently, the breakout 
for “reinforced or laminated plastics” must be interpreted in a manner 
consistent with the fact that its superior six-digit subheading provides 
for “plastic sheeting.” 

Heading 3921, HTSUS, when read in conjunction with heading 3920, 
HTSUS, provides for sheets of cellular plastic which have been rein- 
forced, laminated or similarly combined with other materials. The 
Explanatory Note to heading 3921 states in pertinent part that the 
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heading covers cellular sheets of plastics not elsewhere described which 
have been “reinforced, laminated, supported or similarly combined with 
other materials.” The terms “reinforced” and “laminated” in this con- 
text refer to methods by which cellular plastic sheeting may be “com- 
bined” with other materials (e.g., textiles). Thus, cellular plastic 
sheeting that is “reinforced” means that the sheeting has been strength- 
ened or supported by means of a supplementary backing. Cellular plas- 
tic sheeting that has been “laminated” means that the sheeting has been 
united or bonded with other materials. In HRL 950983, dated June 15, 
1992, Customs determined that the classification of flat goods with 
outer surface of noncellular plastic should also be made with reference 
to Chapter 39, HTSUS. 

As the terms “laminated” and “reinforced” are discussed in these 
terms with regard to plastic sheeting, Customs found that it was erro- 
neous to interpret the phrase “reinforced or laminated plastics” to be 
limited to rigid plastics. Such an interpretation would allow the terms 
“reinforced” and “laminated” to have one meaning at the eight-digit 
classification level, and another at the six-digit classification for plastic 
sheeting. As the superior heading in this instance is that for plastic 
sheeting, Customs concluded that the terms should be interpreted con- 
sistently so as to refer to methods of combining plastic sheeting with 
other materials. 


PETITIONER’S VIEWPOINT 


Petitioners observe that the phrase “reinforced or laminated plastics” 
is not defined in the HTSUS and contend that there is no support within 
the HTSUS for Customs interpretation of these terms. Specifically, peti- 
tioners state that in HRL 950048, Customs adopted a definition of “lam- 
inated” that is unsupported by the text of the HTSUS. Moreover, 
petitioners refer to subheadings 6506.10.30 (safety head gear), 
9401.80.20 (seats), 9403.70.40 (furniture), 9403.90.40 (other furniture 
and parts thereof), HTSUS, where the phrase “reinforced or laminated” 
appears. The petitioners allege that the classification of goods under 
these provisions has been limited to rigid plastics. 

Alternatively, petitioners argue that the terms “reinforced” and 
“laminated” as utilized in connection with plastic sheeting of heading 
3921, have no bearing on the interpretation of the phrase “reinforced 
or laminated plastics.” Hence, plastic sheeting of heading 3921, 
HTSUS, that has been reinforced or laminated with other materials, 
describes goods distinct from goods composed of “reinforced or lami- 
nated plastics.” 

Furthermore, petitioners note that heading 3921, which encc:n- 
passes plastic sheeting combined with other materials, is not limited to 
plastic sheeting which has been reinforced or laminated. The petition- 
ers infer from HRL 950048 that Customs is of the opinion that all mate- 
rials classified within heading 3921 constitute reinforced and laminated 
plastics of subheading 4202.32.1000. From this premise, petitioners 
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conclude that Customs has erroneously narrowed the scope of heading 
3921. 

The arguments set forth above have been advanced to demonstrate 
that the meaning of the phrase “of reinforced or laminated plastics” in 
subheading 4202.32.1000 cannot be found within the HTSUS or its 
accompanying Explanatory Notes. As a result, petitioners contend that 
the meaning of the phrase must be in accordance with congressional 
intent and its common and commercial meaning. 

Documents have been submitted to support the proposition that the 
common and commercial meaning of the phrase “reinforced or lami- 
nated plastics” limits its scope to rigid plastics and that the HTSUS was 
enacted with the intent to continue this interpretation. For example, 
petitioners allude to the Omnibus Trade and Competitiveness Act of 
1988, Pub. L. 100-418, which states that the conversion from the TSUS 
to the HTSUS was intended to be essentially revenue neutral. Our 
attention is directed to the fact that subheading 4202.32.1000, HTSUS, 
which provides for the articles at issue, with outer surface of plastic 
sheeting, of reinforced or laminated plastics, is dutiable at the same rate 
previously applicable for flat goods, of reinforced or laminated plastics, 
under item 706.42, TSUS. Moreover, petitioners have proffered 
excerpts from plastic industry publications and other sources which 
limit “reinforced or laminated plastics” to rigid plastics. 

Based on the foregoing, petitioners conclude that Customs must 
reconsider HRL 950048 and its progeny and classify the instant mer- 


chandise within subheading 4202.32.2000, HTSUS. 


COMMENTS 


Four comments were received in opposition to the petition. As a 
threshold issue, the commenters argue that the LLGMA is not an 
“interested party” as set forth in Section 516(a), Tariff Act of 1930, as 
amended (19 U.S.C. 1516(a)). Consequently, the LLGMA lacks standing 
to bring the domestic interested party petition. 

The commenters observe that the statutory definition for the phrase 
“reinforced or laminated plastics” contained in the TSUS was not car- 
ried over to the HTSUS. This omission is interpreted as evidence that 
Congress intended not to apply the TSUS definition to the HTSUS. 
Accordingly, Customs should not limit the provision for “reinforced or 
laminated plastics” to rigid plastics. 

The commenters also reason that the common and commercial mean- 
ing of the term “reinforced or laminated plastics” is its plain meaning. 
Citing lexicographic sources, they contend that the plain meaning of the 
terms “reinforce” and “laminate” is consistent with Customs inter- 
pretation. Furthermore, the commentators assert that the definition 
petitioners advance is a narrow and technical interpretation which is 
not commonly utilized in the flat goods industry. 

Finally, the commenters note that under the HTSUS flat goods are 
classified according to their outer surface. On the other hand, under the 
TSUS flat goods were classified under the doctrine of chief value. Hence, 
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the provisions in the TSUS and HTSUS encompassing what are com- 
mercially known as flat goods are not analogous. For this reason, the 
commenters conclude that arguments concerning the goal of revenue 
neutrality are misplaced. 


RESPONSE TO COMMENTS 


Standing of Petitioner: 

Section 516(a), Tariff Act of 1930, as amended (19 U.S.C. 1516(a)) 
states that a domestic “interested party” may petition for a classifica- 
tion determination. An “interested party” includes “a trade or business 
association a majority of whose members are manufacturers, producers, 
or wholesalers in the United States of goods of the same class or kind as 
the designated imported merchandise.” The petitioners observe that 
the LLGMA is a trade association with a membership which includes a 
substantial number of flat goods producers. However, a majority of its 
members are luggage and briefcase producers. Noting that the member- 
ship of the LLGMA does not include a majority of flat goods producers, 
the commenters reason that the LLGMA lacks standing to bring the 
petition. 

Heading 4202, HTSUS, provides for flat goods such as spectacle cases, 
purses and wallets, as well as briefcases, suitcases and traveling bags. 
These articles are linked by the common physical characteristic that 
they are generally designed to carry, store or protect personal effects. We 
are of the opinion that manufacturers of briefcases and luggage operate 
in the same trade as producers of flat goods. On this basis, Customs con- 
cludes that flat good, briefcase and luggage manufacturers are engaged 
in the production of goods of the same class or kind for the purposes of 
section 1516(a)(2)(C). Accordingly, the LLGMA has standing to bring 
this petition. 


Tariff Classification: 

The instant merchandise are flat goods with an outer surface of plas- 
tic sheeting combined with textile fabric. At the six-digit classification 
level, these goods are classified according to their outer surface of plastic 
sheeting. As noted above, HRL 950048 identified heading 3921, 
HTSUS, as legal support for its findings. The Explanatory Note to head- 
ing 3921 indicates that the terms “reinforced” and “laminated” are 
examples of how plastic sheeting may be “combined” with other materi- 
als. We are of the opinion that it would be anomalous to interpret the 
words “reinforced” and “laminated” in a different fashion at the six and 
eight-digit classification levels. Therefore, Customs concludes that 
there is adequate legal support from within the HTSUS to support its 
position. 

Customs interprets the provision for “reinforced or laminated plas- 
tics” within heading 4202, HTSUS, in light of the fact that it appears 
beneath a subheading for plastic sheeting. In this context, the terms 
“reinforced” and “laminated” are not limited to rigid plastics. The peti- 
tioners have directed our attention to other subheadings within the 
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HTSUS which may limit “reinforced or laminated plastics” to rigid plas- 
tics. Assuming for the sake of argument only that this is the case, these 
provisions do not occur beneath superior headings or subheadings pro- 
viding for plastic sheeting. For this reason, they do not bear on the inter- 
pretation of subheading 4202.32.1000, HTSUSA. 

Finally, Customs recognizes that heading 3921, HTSUS, describes 
plastic sheeting which has been combined in any manner with other 
materials. Thus, the heading includes, but is not limited to, plastic 
sheeting which has been reinforced or laminated. In HRL 950048, Cus- 
toms did not conclude, as petitioners suggest, that all goods of heading 
3921, HTSUS, are to be regarded as reinforced or laminated plastics. 
Customs merely referred to heading 3921, HTSUS, for the proposition 
that the meaning of the terms “reinforced” and “laminated” refer to 
manners in which plastic sheeting may be combined with other materi- 
als. Hence, HRL 950048 has no effect on the scope of heading 3921, 
HTSUS. 


DECISION ON PETITION AND NOTICE OF 
PETITIONER’S DESIRE TO CONTEST 


After careful analysis of the petition, supplemental submissions, and 
all comments received, Customs has decided to continue its current 
practice of classifying flat goods with outer surface of plastic sheeting, of 


reinforced or laminated plastics. As the structure of the HTSUS and its 
accompanying Explanatory Notes form the basis of this decision, Cus- 
toms does not reach the issues of congressional intent or the common 
and commercial meaning of the phrase “of reinforced or laminated plas- 
tics.” The petitioners were informed by letter dated April 4, 1994 
[CLA-2 CO:R:C:T 953936 ch], through their counsel, that Customs is of 
the opinion that the current classification is correct and their petition is 
therefore denied. 

In response to Customs decision to deny the petition, on April 29, 
1994, the petitioners filed notice of their intention to contest the deci- 
sion in accordance with section 516(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1516(c)), and section 175.23 Customs Regulations (19 CFR 
175.23). 

Customs has reconsidered the matter in light of the petitioners’ letter, 
but remains of the opinion that its April 4, 1994, decision is correct. That 
decision will stand in the absence of a contrary judgment rendered by 
the U.S. Court of International Trade or the U.S. Court of Appeals for 
the Federal Circuit. 


AUTHORITY 


This notice is published under the authority of section 516(c), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(c)), and section 175.24, Cus- 
toms Regulations (19 CFR 175.24). 
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DRAFTING INFORMATION 
The principal author of this document was Carlos H. Halasz, Office of 
Regulations and Rulings, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 
GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 10, 1994. 
JOHN P SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 23, 1994 (59 FR 43377)] 


19 CFR Parts 10, 101, 111, 123, 128, 141, 143, 145, 148, and 159 
(T.D. 94-71) 


EXPRESS CONSIGNMENTS; FORMAL AND INFORMAL 
ENTRIES OF MERCHANDISE; ADMINISTRATIVE EXEMPTIONS 


RIN 1515-AB53 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim regulations; notice of effective date. 


SUMMARY: This document gives notice that the interim regulations 
regarding express consignments, formal and informal entries of mer- 
chandise and administrative exemptions which were published in the 
Federal Register on June 13, 1994, will become effective on August 23, 
1994. A motion for a preliminary injunction which would have pre- 
vented Customs from implementing and making effective these interim 
regulations was denied by the United States Court of International 
Trade on August 16, 1994. The temporary restraining order which was 
issued on July 25, 1994, enjoining Customs from implementing and 
making effective the interim regulations on its scheduled effective date 
of July 28, 1994, pending the decision on the motion for the preliminary 
injunction, has expired. 


DATES: The effective date of the interim regulations published at 59 FR 
30289 is August 23, 1994. 


FOR FURTHERINFORMATION CONTACT: William G. Rosoff, Office 
of Regulations and Rulings (202) 482-7040. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On June 13, 1994, a document was published by U.S. Customs in the 
Federal Register (59 FR 30289) as T.D. 94-51 setting forth interim regu- 
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lations implementing certain statutory amendments to the Customs 
laws contained in the Customs modernization provisions of the North 
American Free Trade Agreement Implementation Act and clarifying 
certain procedures for low-value shipments brought into the U.S. 

The document provided for a 45-day delayed effective date, with a 
30-day comment period preceding that effective date. The effective date 
was to become July 28, 1994, and comments were requested by July 13, 
1994. 

On July 25, 1994, the National Customs Brokers and Forwarders 
Association of America, Inc. filed a motion for a temporary restraining 
order with the United States Court Of International Trade (Court No: 
9407-00423). Pursuant to the motion, the temporary restraining order 
was issued by the court; consequently, Customs was restrained and 
enjoined from implementing and making effective the interim regula- 
tions. A document was published in the Federal Register (59 FR 38548) 
on July 28, 1994, informing the public that the effective date of the 
interim regulations was delayed. 

A hearing on the motion for a preliminary injunction was held on 
August 9, 1994. On August 16, 1994, the Court of International Trade 
issued a decision (Slip. Op. 94-129) denying the motion and dismissing 
the case. Consequently, the temporary restraining order has expired 
and Customs is no longer restrained from making the interim regula- 
tions published as T.D. 94-51 effective. This document is notice that the 
interim regulations will become effective on August 23, 1994. 


Customs will complete its ongoing analysis of all substantive 
comments received in response to the request for comments in the 
interim regulations before Customs issues final regulations on the sub- 
ject matter. 


Dated: August 18, 1994. 


SAMUEL H. BANKS, 
Assistant Commissioner, 
Office of Commercial Operations. 


[Published in the Federal Register, August 23, 1994 (59 FR 43283)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of July 1994 follow. The 
last notice was published in the CUSTOMS BULLETIN on August 17, 1994. 

Corrections or information on update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: August 22, 1994. 


JOHN F ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 22, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the CUSTOMS 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF “QUIZ WIZ” ACCESSORIES 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 


toms is revoking a ruling pertaining to the tariff classification of “Quiz 
Wiz” question booklet and answer cartridge accessories under the Har- 
monized Tariff Schedule of the United States (HTSUS). Notice of the 
proposed revocation was published on July 20, 1994, in the Customs 
BULLETIN, Volume 28, Number 29. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 7, 1994. 


FOR FURTHER INFORMATION CONTACT: Robert Altneu, Office of 
Regulations and Rulings, Metals and Machinery Classification Branch, 
(202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On July 20, 1994, Customs published a notice in the CUSTOMS BULLE- 
TIN, Voiume 28, Number 29, proposing to revoke New York Ruling Let- 
ter (NY) 891428, issued on November 3, 1993, concerning the tariff 
classification of “Quiz Wiz” question booklet and answer cartridge 
accessories. Nocomments were received. Pursuant to section 625, Tariff 
Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this notice 
advises interested parties that Customs is revoking NY 891428 to reflect 
the proper classification of the “Quiz Wiz” question booklet and answer 
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cartridge accessories as “goods put up in sets for retail sale” under sub- 
heading 4901.99.00, HTSUS, other printed books, brochures, leaflets 
and similar printed matter. HQ 955845 revoking NY 891428 is set forth 
in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 22, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., August 22, 1994. 


CLA-2 CO:R:C:M 955845 RFA 
Category: Classification 
Tariff No. 4901.99.00 and 8543.80.95 
Mk. PAUL S. ANDERSON 
SONNENBERG, ANDERSON & RODRIGUEZ 
200 South Wacker Drive, 33rd Floor 
Chicago, IL 60606 


Re: “Quiz Wiz” Educational Electronic Module with Question Booklet and Answer Car- 
tridge; Separate Booklet/Cartridge Combinations; “Goods Put Up in Sets for Retail 
Sale”; Essential Character; GRI 3(b); Heading 9504; EN to Chapter 94; HQs 088494, 
088694, 086577 and 088044; NY 891428, revoked. 


DEAR MR. ANDERSON: 

This is in response to your letter dated January 28, 1994, on behalf of Tiger Electronics, 
Inc., requesting reconsideration of NY 891428, dated November 3, 1993, involving the tar- 
iff classification of the “Quiz Wiz” question booklet and answer cartridge accessory set 
under the Harmonized Tariff Schedule of the United States (HTSUS). Pursuant to section 
625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act, Pub. 
L. No. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter, “section 625”), notice of the pro- 
posed revocation of NY 891428 was published on July 20, 1994, in the CUSTOMS BULLETIN, 
Volume 28, Number 29. No comments were received. Our decision in this matter is set 
forth below. 


Facts: 

The three-component version of “Quiz Wiz” consists of an electronic module, one ques- 
tion booklet and an answer cartridge, which are imported into the United States packaged 
together for sale as a set. The electronic module operates on three “AA” batteries and is not 
designed for use with an A/C adapter. The user enters a question number and an answer 
choice (from the booklet) on the keyboard. The module (with cartridge inserted) indicates 
whether the answer is correct by a red or green flashing light, or by a simulated vocal 
response of “yes/no” or “right/wrong.” 

The question booklet/answer cartridge combination, which was the subject of NY 
891428, will also be imported packaged together for sale as an accessory to the “Quiz Wiz”. 
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Each version of the booklet/cartridge combination covers one of twenty-four separate top- 
ics, including nature, animals, science sports, famous people, geography, travel, language, 
television, and movies. Each booklet contains 1001 questions, and corresponding answer 
choices for each question. Because the module does not keep score, score sheets are 
included in the booklets for manual score keeping. Each cartridge, which is a printed cir- 
cuit board, relates to the subject matter of its corresponding booklet, and must be inserted 
in the electronic module for the module to provide responses to the user’s booklet-guided 
input. 


Issue: 


Which component imparts the essential character of the two “Quiz Wiz” sets under the 
HTSUS? 


Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General 
Rules of Interpretation (GRI’s), taken in order. GRI 1 provides that classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes. 

In NY 891428, dated November 3, 1993, the Area Director of Customs, New York Sea- 
port, determined that the question booklet/answer cartridge combination for the “Quiz 
Wiz” module was an accessory to a game machine classifiable under subheading 
9504.90.40, HTSUS. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the Customs Cooperation Council’s official interpretation of the HTSUS. While 
not legally binding, the ENs provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. See 
T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). The ENs to Chapter 95, page 
1585, states as follows: “This chapter covers toys of all kinds whether designed for the 
amusement of children or adults.” (emphasis added). Therefore, to be classifiable in chap- 
ter 95, the merchandise must have the essential character of an article designed for the 
amusement of children or adults. 

Customs has previously determined that electronic modules which teach functions such 
as spelling, math, picture identification, colors, shapes, matching and other basic aca- 
demic skills, even if for the amusement of children and adults fulfill an educational or 
learning function. Customs concluded that this type of merchandise was not covered 
within chapter 95, HTSUS. Because there is no provision in the HTSUS for “educational 
articles” per se, Customs would classify the electronic module under heading 8543, 
HTSUS, which provides for: “[e]lectrical machines and apparatus, having individual func- 
tions, not specified or included elsewhere * * *.” See HQ 088694 (July 10, 1991); HQ 
088494 (April 19, 1991); HQ 086577 (May 4, 1990), for rulings involving similar articles. 

The “Quiz Wiz” is intended for use by children as well as adults to test and increase 
knowledge of facts and other information in an entertaining manner. Based upon the pre- 
vious rulings listed above, we conclude that the “Quiz Wiz” is an “educational article” and 
therefore not classifiable under chapter 95, HTSUS. 

Because there is no “educational articles” provision within the HTSUS, classification 
must be determined by application of the GRI’s. However, neither version of the “Quiz 
Wiz” may be classified by reference to GRI 1 because each contains components that are 
classifiable in different headings. The electronic module is classifiable in heading 8543, 
HTSUS, as “[e]lectrical machines and apparatus, having individual functions, not speci- 
fied or included elsewhere in this chapter; parts thereof.” The answer cartridge, which is a 
printed circuit board in a plastic housing, is classifiable in heading 8534, HTSUS, as 
“[p]rinted circuits”. The question booklet is classifiable in heading 4901, HTSUS, as 
“[p]rinted books, brochures, leaflets and similar printed matter, whether or not in single 
sheets.” 

Because classification in a single heading cannot be determined by applying GRI 1, we 
must apply the other GRI’s..GRI 2(a) is not applicable here because the merchandise is not 
incomplete or unfinished. GRI 2(b) states that if a product is a mixture or combination of 
materials or substances that are, prima facie, classifiable in two or more headings, then 
GRI 3 applies. 

GRI 3(a) provides in pertinent part: 


[t]he heading which provides the most specific description shall be preferred to head- 
ings providing a more general description. However, when two or more headings each 
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refer to part only * * * of the items in a set put up for retail sale, those headings are to 
be regarded as equally specific in relation to those goods, even if one of them gives a 
more complete or precise description of the goods. 


Because the electronic module, the answer cartridge, and the question booklet fall 
under separate headings in the tariff schedule which describe only a portion of the “Quiz 
Wiz”, the headings are to be regarded as equally specific under GRI 3(a). Therefore, GRI 
3(a) fails in establishing classification, and GRI 3(b) becomes applicable. GRI 3(b) provides 
as follows: 


[mJixtures, composite goods * * * made up of different components, and goods put up 
in sets for retail sale, * * * shall be classified as if they consisted of the material or com- 
ponent which gives them their essential character. 


EN X to GRI 3(b), page 4, provides a three-part test for “goods put up in sets for retail 
sale”: 


[flor the purposes of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which: 

(a) consist of at least two different articles which are, prima facie, classifiable 
in different headings. Therefore, for example, six fondue forks cannot be 
regarded as a set within the meaning of this Rule; 

(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking 
(e.g., in boxes or cases or on boards). 


In the present situation, the merchandise consists of two or three different articles, 
which are prima facie classifiable under different headings. The merchandise is put up 
together to meet a particular need or carry out a specific activity; to test and increase 
knowledge of facts and other information. Both versions of the “Quiz Wiz” are packaged 
together for sale directly to the consumer without repacking. Therefore, both versions of 
the “Quiz Wiz” are a set for tariff purposes. To determine the proper classification, the 
essential character of the “Quiz Wiz” sets needs to be determined. 

EN VIII to GRI 3(b) provides the following guidance concerning the essential character 
determination: 


[t]he factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods. 


With respect to the two-component version of “Quiz Wiz,” we note that the question 
booklet not only contains 1001 questions, but also reveals all the answer choices. The 
booklet has educational value even standing alone. The answer cartridge, on the other 
hand, must function with the module to pair answers with questions and express whether 
the user’s choice is correct. We thus find that the question booklet provides the booklet/ 
cartridge set with its essential character. See HQ 088044 (April 4, 1991), and HQ 086838 
(July 3, 1990), for similar findings concerning the essential character of comparable, mul- 
tiple component articles. Therefore, the question booklet and answer cartridge set is clas- 
sifiable under subheading 4901.99.0093, HTSUS, which provides for: “[p]rinted books, 
brochures, leaflets and similar printed matter, whether or not in single sheets: [o]ther: 
[o]ther, [o]ther: [o]ther: [o]ther: [c]ontaining 49 or more pages each (excluding covers).” 

Looking to the three-component version of “Quiz Wiz,” we find that the electronic key- 
board module is the essential component of the retail set due to its greater bulk, size and 
its relation to the question booklet and answer cartridge. The electronic module is the 
focus of the user’s “hands on” interaction with the whole article, and the component 
which provides the light or sound indication of a right or wrong answer. As evidenced by 
the availability of other cartridges and books as an accessory, the user would buy the “Quiz 
Wiz” for the electronic module with the option of purchasing additional question and 
answer accessories. Therefore, the three-component version of “Quiz Wiz” is properly 
classified in subheading 8543.80.95, HTSUS, which provides for: “[e]lectrical machines 
and apparatus, having individual functions, not specified or included elsewhere in this 
chapter * * *: [o]ther machines and apparatus: [o]ther: [o]ther * * *.” Therefore, NY 
891428 is revoked. 
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Holding: 

The two-component version of “Quiz Wiz,” which consists of a question booklet and an 
answer cartridge, is properly classified in subheading 4901.99.0093, HTSUS, which pro- 
vides for: “[p]rinted books, brochures, leaflets and similar printed matter, whether or not 
in single sheets: [o]ther: [o]ther, [o]ther: [o]ther: [o]ther: [clontaining 49 or more pages 
each (excluding covers).” The general, column one rate of duty is free. 

The three-component version of “Quiz Wiz,” which consists of an electronic keyboard 
module, a question booklet, and an answer cartridge, is properly classified in subheading 
8543.80.95, HTSUS, which provides for: “[e]lectrical machines and apparatus, having 
individual functions, not specified or included elsewhere in this chapter * * *: [o]ther 
machines and apparatus: [o]ther: [o]ther * * *.” The applicable duty rate is 3.9 percent ad 
valorem. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF A WOMAN’S SLIPPER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act. Pub. L. 
103-182,107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of a woman’s slipper. Notice of the proposed revocation was 
published on July 20, 1994, in the CusToMs BULLETIN. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after November 
7, 1994. 


FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Metals 
and Machinery Classification Branch, (202-482-7030). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On July 20, 1994, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 28, Number 29, proposing to revoke DD 891639 issued on 
November 5, 1993, by the Acting District Director of Customs, Portland, 
Oregon, concerning the tariff classification of a woman’s open toe and 
open heel slipper with an outer sole and upper of rubber or plastics 
under subheading 6402.99.30, Harmonized Tariff Schedule of the 
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United States (HTSUS), which provides for other footwear with outer 
soles and uppers of rubber or plastics, not covering the ankle, having 
uppers of which not over 90% of the external surface area is rubber or 
plastics, which is of the slip-on type. No comments were received in 
response to the notice. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), hereinafter section 625), this 
notice advises interested parties that Customs is revoking DD 891639 to 
reflect the proper classification of this footwear under subheading 
6402.99.15, HTSUS, which provides for other footwear with outer soles 
and uppers of rubber or plastics, other, having uppers of which over 90% 
of the external surface area (including any accessories or reinforce- 
ments such as those mentioned in note 4(a) to this chapter) is rubber 
or plastics, and not having a foxing or a foxing-like band applied or 
molded at the sole and overlapping the upper. Headquarters Ruling 
Letter 956385 revoking DD 891639 is set forth in Attachment A to this 
document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 


177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 22, 1994. 


Marvin M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., August 22, 1994. 
CLA-2 CO:R:C:M 956385 DFC 
Category: Classification 
Tariff No. 6402.99.15 
Ms. MAUREEN SHOULE 
J.W. HAMPTON, JR. & Co., INC. 
15 Park Row 
New York, N.Y. 10038 


Re: Footwear; Slipper, woman’s; Upper, external surface area; DD 891639 revoked. 


DEAR MS. SHOULE: 

Your letter dated February 22, 1994, addressed to the District Director of Customs in 
Portland, Oregon, on behalf of F W. Woolworth Co, concerning the classification under the 
Harmonized Tariff Schedule of the United States (HTSUS), of a woman’s slipper pro- 
duced in China, has been referred to this office for a response. Specifically, you ask that 
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Customs reconsider the result reached in DD 891639 dated November 5, 1993, issued to 
you by the Acting District Director of Customs, Portland, Oregon, concerning the classifi- 
cation of this slipper. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625) as 
amended by section 623 of Title VI (Customs Modernization) of the North American Free 
Trade Agreement Implementation Act, Pub L. 103-182, 107 Stat 2057, 2186 (1993) (here- 
inafter “section 625”), notice of the proposed revocation of DD 891639 was published on 
July 20, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 29. 


Facts: 

The sample shoe, identified as style 9700, is a woman’s below the ankle, open toe and 
open heel slipper with an outer sole and upper of rubber or plastics. The external surface 
area of the upper (ESAU) is over 90% plastics. 

In DD 891639 dated November 5, 1993, the Acting District Director of Customs, Port- 
land, Oregon, ruled that style 9700 is classifiable under subheading 6402.99.30, HTSUS, 
which provides for other footwear with outer soles and uppers of rubber or plastics, not 
covering the ankle, having uppers of which not over 90 percent of the external surface area 
is rubber or plastics, other, footwear with open toes or open heels. The applicable rate of 
duty for this provision is 37.5% ad valorem, 

The rationale for classifying the slipper under subheading 6402.99.30, HTSUS, was 
that the ESAU was not over 90% plastics. 

You claim that style 9700 is properly classifiable under subheading 6402.99.15, HTSUS, 
which provides for other footwear with outer soles and uppers of rubber or plastics, other, 
having uppers of which over 90 percent of the external surface area (including any acces- 
sories or reinforcements such as those mentioned in note 4(a) to this chapter) is rubber or 
plastics, and not having a foxing or a foxing-like band applied or molded at the sole and 
overlapping the upper. 


Issue: 
Is the ESAU of style 9700 over 90% plastics? 


Law and Analysis: 

Classification of goods under the HTSUS is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRI’s taken in order].” 
In other words, classification is governed first by the terms of the headings of the tariff and 
any relative section or chapter notes. 

Upon reconsideration of DD 891639, it is our observation that style 9700 was erro- 
neously classified under subheading 6402.99.30, HTSUS, based on an incorrect measure- 
ment of its ESAU. Specifically, the ESAU of the slipper is over 90% plastics rather than not 
over 90% plastics. An ESAU measurement of over 90% plastics mandates classification of 
the slipper under subheading 6402.99.15, HTSUS. 


Holding: 

Style 9700 has an upper the ESAU of which is over 90% plastics. 

Style 9700 is dutiable at the rate of 6% ad valorem. 

Accordingly, DD 891639 is hereby revoked. 

In accordance with section 625, this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c), 
Customs Regulations (19 CFR 127.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF CUSTOMS RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN COATED VITAMINS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letters. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking New York Ruling Letters (NYRL) 851655, dated May 8, 
1990, and 850780 and 850781, dated March 30, 1990 concerning the tar- 
iff classification of certain coated vitamins used in the manufacture of 
animal feeds. Notice of the proposed revocation was published July 13, 
1994, in the CUSTOMS BULLETIN, Volume 28, Number 28. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse for consumption on or after November 7, 
1994. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rulings 
(202) 482-7020. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 13, 1994, Customs published in the Customs BULLETIN, Vol- 
ume 28, Number 28, a notice of a proposal to revoke NYRLs 851655, 
dated May 8, 1990, and 850780 and 850781, dated March 30, 1990, con- 
cerning the tariff classification of certain coated vitamins used in the 
manufacture of animal feeds. Interested parties were given 30 days to 
submit comments. No comments were received. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), this notice advises interested parties that Cus- 
toms is revoking NYRLs 851655, dated May 8, 1990, and 850780 and 
850781, dated March 30, 1990. These rulings are set forth as Attach- 
ments A, Band C, respectively. Attachments D and E are Customs Head- 
quarters Rulings which revoke the NYRLs and holds that the proper 
classification of certain vitamins, each of which contains a single active 
ingredient, Vitamin A, coated with gelatin, lactose, and with an antioxi- 
dant as a stabilizer, that are used in the production of animal feeds, 
are classified in subheading 2936.21.0000, HTSUS, as Vitamin A and 
their derivatives, unmixed, with duty at the general rate of 3.1 percent 
ad valorem. 
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Publication of rulings or decisions pursuant to section 625, does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: August 22, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, N.Y., May 8, 1990. 


CLA-2-30:S:N:N1:238 851655 
Category: Classification 
Tariff No. 3003.90.0000 
MR. RALPH C. MEOLA 
RHONE-POULENC INC. 
CN 5266 
Princeton, NJ 08543-5266 


Re: The tariff classification of Microvit A 500 S, Microvit A 650, and Microvit A 750 from 
France. 


DEAR MR. MEOLA: 

In your letter dated April 20, 1990 you requested a tariff classification ruling. 

Microvit A 500 S, Microvit A 650, and Microvit A 750 are coated vitamin A acetate. The 
coating consists of gelatin, lactose and glycerine with BHT as a stabilizer. These products 
are used as dietary vitamin supplements in animal feeds. 

The applicable subheading for the Microvit A 500 S, Microvit A 650, and Microvit A 750 
will be 3003.90.0000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for medicaments consisting of two or more constituents which have been mixed 
together for therapeutic or prophylactic uses, not put up in measured doses or packings for 
retail sale. The duty rate will be 6.0 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, N.Y., March 30, 1990. 
CLA-2-30:S:N:N1:238 850780 

Category: Classification 

Tariff No. 3003.90.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC 
CN 5266 
Princeton, NJ 08543-5266 


Re: The tariff classification of Cryptovit E 50 Enrobe from France. 


DEAR Mk. MEOLA: 

In your letter dated March 13, 1990 you requested a tariff classification ruling. 

The Cryptovit E 50 Enrobe consists of dl-alpha tocophery] acetate, gelatin, and silicon 
dioxide. 

The applicable subheading for the Cryptovit E 50 Enrobe will be 3003.90.0000, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for medicaments con- 
sisting of two or more constituents which have been mixed together for therapeutic or 
prophylactic uses, not put up in measured doses or in forms or packings for retail sale. The 
rate of duty will be 6.0 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CusTOMS SERVICE, 
New York, N.Y., March 30, 1990. 
CLA-2-30:S:N:N1:238 850781 
Category: Classification 
Tariff No. 3003.90.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC 
CN 5266 
Princeton, NJ 08543-5266 
Re: The tariff classification of Microvit E 50 GS and Microvit E 50 ADS from France. 


DEAR Mk. MEOLa: 

In your letter dated March 15, 1990 you requested a tariff classification ruling. 

Microvit E 50 GS consists of Vitamin E acetate in gelatin and lactose beadlets. Microvit 
E 50 GS will be imported as a water soluble powder of gelatin/lactose coated Vitamin E. 
Microvit E 50 ADS (aka Microvit 227) consists of Vitamin E acetate. Microvit E 50 ADS 
will be imported in a dry powdered form. Microvit E 50 GS and Microvit E 50 ADS are used 
in feed manufacturing. 

The applicable subheading for the Microvit E 50 GS and Microvit E 50 ADS will be 
3003.90.0000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
medicaments consisting of two or more constituents which have been mixed together for 
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therapeutic or prophylactic uses, not put up in measured doses or in forms or packings for 
retail sale. The rate of duty will be 6.0 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C., August 22, 1994. 
CLA-2 CO:R:C:F 955754 K 
Category: Classification 
Tariff No. 2936.21.0000 
LAWRENCE D. BLUME, ESQ. 
GRAHAM & JAMES 
2000 M Street, N.W., Suite 700 
Washington, D.C. 20036-3307 


Re: Revocation of New York Ruling Letter (NYRL) 851655; Microvit A 500 S, Microvit A 
650, And Microvit A 750. 


DEAR SIR: 

In your letter dated September 28, 1993, you requested that we reconsider NYRL 
851655, dated Hay 8, 1990, issued to your client, Rhone-Poulenc, Inc., that held that the 
above-referenced products from France were classified as medicaments consisting of two 
or more constituents which have been mixed together for therapeutic or prophylactic 
uses, not put up in measured doses or packings for retail sale, in subheading 3003.90.0000, 
Harmonized Tariff Schedule of the United States (HTSUS) with duty at the general rate 
of 6 percent ad valorem. This letter is to inform you that NYRL 851655 no longer reflects 
the views of the Customs Service and is revoked in accordance with section 177.9(d) of 
the Customs Regulations (19 CFR 177.9(d)). Pursuant to section 625, Tariff Act of 1930 
(19 U.S.C. 1625), as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 
2057, 2186 (19933 (hereinafter, section 625), notice of the proposed revocation of NYRL 
851655 was published on July 13, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 28. 
The following represents our position. 


Facts: 

Each product, Microvit A 500 8, Microvit A 650, and Microvit A 750, consists of a single 
active ingredient, Vitamin A acetate coated with gelatin, lactose, and an antioxidant 
(BHT), as a stabilizer. The products are used in the manufacture of animal feeds. 

Issue: 


The issue is whether the products described above are classifiable in heading 3003 or 
heading 2936, HTSUS. 


Law and Analysis: 

Headquarters Ruling Letter (HRL) 953829, dated July 26, 1993, concerned similar 
issues and controls our decisions for the above described products. HRL 953829 revoked 
the decision in NYRL 839134, dated April 27, 1989, which held that similar coated vita- 
mins were excluded from heading 2936. The revocation ruling noted that the notes to 
heading 2936, Explanatory Notes to the Harmonized Commodity and Coding System 
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(which represent the official interpretation of the tariff at the international level) were 
changed, effective February 1992, to read as follows. 
_ The products of this heading [2936] may be stabilised for the purposes of preserva- 
tion or transport: 
— by adding anti-oxidants, 
— by adding anti-caking agents (e.g., carbohydrates), 
— by coating with appropriate substances (e.g., gelatin, waxes or fats), whether or 
not plasticised, or 
— by absorbing on appropriate substances (e.g., silicic acid), 
provided that the quantity added or the processing in no case exceeds that necessary 
for their preservation or transport and that the addition or processing does not alter 
the character of the basic product and render it particularly suitable for specific use 
rather than for general use. 

Because of the coating, the vitamins in NYRL 839134, were considered finished prod- 
ucts and prepared for a specific use. However, in HRL 953829, based on the changes in the 
Explanatory Notes, we held that the coating of the vitamins did not render the vitamins 
particularly suitable for specific use, rather than a general use and that the vitamins were 
classified in heading 2936. We reach the same conclusion for the vitamins in question. 
Each of the products contains a single active ingredient, Vitamin A acetate, and the coat- 
ings stabilize the products for the purposes of preservation or transport. Accordingly, the 
products are classifiable in heading 2936, and in particular, in subheading 2936.21.0000, 
HTSUS. 

Holding: 

Products known as Microvit A 500 S, Microvit A 650, and Microvit A 750, each of which 
contains a single active ingredient, Vitamin A, coated with gelatin, lactose, and with an 
antioxidant as a stabilizer, that are used in the production of animal feeds, are classified in 
subheading 2936.21.0000, HTSUS, as Vitamin A and their derivatives, unmixed, with 
duty at the general rate of 3.1 percent ad valorem. 

Pursuant to 19 CFR 177.9(d), NYRL 851655 is revoked. 

In accordance with section 625, this ruling will become effective 60 days from the date of 


its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
section 625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. CusSTOMS SERVICE, 
Washington, D.C., August 22, 1994. 
CLA-2 CO:R:C:F 955867 K 
Category: Classification 
Tariff No. 2936.28.0000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC. 
CN 5266 
Princeton, New Jersey 08543-5266 
Re: Revocation of New York Ruling Letters (NYRL) 850780 And 850781; Cryptovit E 50 
Enrobe, Microvit E 50 GS, And Microvit E 50 ADS. 


DEAR SIR: 

In response to your letters dated March 13 and March 15, 1990, the Customs Service 
issued NYRLs 850780 and 850781, dated March 30, 1990, which held that Cryptovit E 50 
Enrobe, Microvit E 50 GS and Microvit E 50 ADS, from France, were classified in subhead- 
ing 3003.90.0000, Harmonized Tariff Schedule of the United States (HTSUS), as medica- 
ments consisting of two or more constituents which have been mixed together for 
therapeutic or prophylactic uses, not put up in measured doses or in forms or packings for 
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retail sale, dutiable at the general rate of 6 percent ad valorem. This letter is to inform you 
that NYRLs 850780 and 850781 no longer reflect the views of the Customs Service and are 
revoked in accordance with section 177.9(d) of the Customs Regulations. Pursuant to sec- 
tion 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 625 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)(hereinafter section 625), notice of the pro- 
posed revocation of NYRLs 850780 and 850781 was published on July 13, 1994, in the Cus- 
TOMS BULLETIN, Volume 28, Number 28. The following represents our position. 


Facts: 


Cryptovit E 50 Enrobe (NYRL 850780) consists of dl-alpha tocopherol acetate (Vitamin 
E), coated with gelatin, and silicon dioxide. Microvit E 50 GS (NYRL 850781) consists of 
Vitamin E acetate coated with gelatin/lactose, and Microvit E 50 ADS consists of Vitamin 
E coated with silicon dioxide. The products are used in the manufacture of animal feeds. 


Issue: 
The issue is whether the products described above are classifiable in heading 3003 or 
heading 2936, HTSUS. 


Law and Analysis: 

Headquarters Ruling Letter (HRL) 953829, dated July 26, 1993, concerned similar 
issues and controls our decisions for the above described products. HRL 953829 revoked 
the decision in NYRL 839134, dated April 27, 1989, which held that similar coated vita- 
mins were excluded from heading 2936. The revocation ruling noted that the notes to 
heading 2936, Explanatory Notes to the Harmonized Commodity and Coding System 
(which represent the official interpretation of the tariff at the international level) were 
changed effective February 1992, to read as follows. 


The products of this heading [2936] may be stabilised for the purposes of preserva- 
tion or transport: 
— by adding anti-oxidants, 
— by adding anti-caking agents (e.g., carbohydrates), 
— by coating with appropriate substances (e.g., gelatin, waxes or fats), whether or 

not plasticised, or 

— by absorbing on appropriate substances (e.g., silicic acid), 
provided that the quantity added or the processing in no case exceeds that necessary 
for their preservation or transport and that the addition or processing does not alter 
the character of the basic product and render it particularly suitable for specific use 
rather than for general use. 

Because of the coating, the vitamins in NYRL 839134, were considered finished prod- 
ucts and prepared for a specific use. However, in HRL 953829, based on the changes in the 
Explanatory Notes, we held that the coating of the vitamins did not render the vitamins 
particularly suitable for specific use rather than a general use and that the vitamins were 
classified in heading 2936. We reach the same conclusion for the vitamins in question. 
Each of the products contains a single active ingredient, Vitamin E acetate, and the coat- 
ings stabilize the products for the purposes of preservation or transport. Accordingly, the 
products are classifiable in heading 2936, and in particular, in subheading 2936.28.0000, 
HTSUS. 


Holding: 

Products known as Cryptovit E 50 Enrobe, Microvit E 50 GS, and Microvit E ADS, each 
of which contains a single active ingredient, Vitamin E coated with gelatin and/or silicon 
dioxide as a stabilizer, and used in the preparation of animal feeds, are classifiable as vita- 
mins and their derivatives, unmixed, Vitamin E and its derivatives, in subheading 
2936.28.0000, HTSUS, dutiable at the general rate of 7.9 percent ad valorem. 

Pursuant to 19 CFR 177.9(d), NYRLs 850780 and 850781 are revoked. 

In accordance with section 625, this ruling will become effective 60 days from the date of 
its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
section 625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177(C)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


EXTENSION OF PORT LIMITS OF 
HILO AND KAHULUI, HAWAII 


AGENCY: U. S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of Customs by extending the 
geographical limits of the ports of entry of Hilo and Kahului, Hawaii. 
The proposed change is being made as part of Customs continuing pro- 
gram to obtain more efficient use of its personnel, facilities, and 
resources and to provide better service to carriers, importers, and the 
general public. 


DATE: Comments must be received on or before October 24, 1994. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1301 Constitution Avenue NW,, Washington, D.C. 
20229. Comments submitted may be inspected at the Regulations 
Branch, Office of Regulations and Rulings, 1099 14th Street NW., Suite 
4000, Washington, D.C., on regular business days between the hours of 9 
a.m. and 4:30 p.m. 


FOR FURTHER INFORMATION CONTACT: Brad Lund, Office of 
Inspection and Control, 202-927-0192. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carriers, 
importers, and the general public, Customs proposes to amend § 101.3, 
Customs Regulations (19 CFR 101.3), by extending the geographical 
limits of the ports of entry of Hilo and Kahului, Hawaii. 

In the list of Customs regions, districts, and ports of entry set forth in 
§ 101.3(b), Customs Regulations, Hilo and Kahului are listed as ports of 
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entry in the Honolulu, Hawaii, Customs District within the Pacific 
Region. 


CURRENT Port LIMITS OF HILO AND HAwalII 


The current Customs district 32, Honolulu, includes four ports of 
entry, including Hilo on the island of Hawaii and Kahului on the island 
of Maui. The port limits of Hilo and Kahului were defined in a Bureau 
Letter issued by Customs on December 27, 1948. 

The current port limits of Hilo include only a part of the district of 
South Hilo. The exact port limits of Hilo are as follows: 


That part of the district of South Hilo, County of Hawaii, which is 
bounded on the south by the district of Puna; Bounded on the west 
by the districts of Kau and North Hilo; on the north by the Ahupuaa 
of Paukaa in the district of South Hilo; and on the east by the break- 
water, and the sea from the west end of the breakwater to the shore 
line at the south boundary of the Ahupuaa of Paukaa. 


The port limits are also said to conform to the city limits of Hilo as 
found in the Revised Laws of Hawaii (1945), Section 6351. 

The current port of Kahului includes the seaport area of Kahului only. 
The Bureau Letter of December 27, 1948, describes the limits of the Port 
of Kahului as follows: 


Beginning at the eastern end of the west breakwater, proceeding 
along the north side of said breakwater in a westerly direction to the 
west side of Kahului Beach Road, thence along the west side of 
Kahului Beach Road in a generally southeasterly direction to its 
intersection with Main Street, and thence in a westerly direction 
along Main Street to its intersection with Pine Avenue, thence 
southerly along Pine Avenue to its intersection with Sixth Street, 
thence easterly along Sixth Street to its intersection with Puunene 
Avenue, thence in a straight line to the southeast (SP) corner of the 
original Kahului Townsite boundary, thence along said boundary in 
a northerly direction to the low water line of the shore line, thence 
along the shore line to the base of the east breakwater, thence along 
the north side of said breakwater to its end, thence across the 
entrance of the harbor in a straight line to the point of beginning. 


The description given above is out of date in that it includes two 
streets, Pine Avenue and Sixth Street, which no longer exist. 


PROPOSED EXPANSION OF PorRTS 


On the island of Hawaii, Customs currently provides service twice 
each week to locations on the south (Kona) coast of the island of Hawaii. 
Barges discharge cargo at Kawalhae. Airplanes arrive at Keahole Air- 
port. (The State of Hawaii had requested that Customs establish an 
office at Keahole Airport.) Private vessels and commercial fishing ves- 
sels occasionally must be boarded at Honokahau. Cruise vessels are pro- 
cessed at Kailua-Kona. All of this activity takes place outside the port 
limits of Hilo and requires at least a two hour drive from Hilo. In order to 
include all potential Customs work sites within the port, the District 
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Director of Honolulu suggests that the port limits of Hilo be expanded to 
include the entire island of Hawaii. Customs personnel would then be 
stationed at Keahole and would provide necessary Customs service on 
the Kona Coast of Hawaii. 

The current boundaries of the port of Kahului on the island of Maui 
are also too restrictive in that Kahului Airport is not within port limits. 
Customs also clears cargo at many locations on Maui, and it processes 
cruise vessels in Lahaina. The District Director of Honolulu wishes to 
include all of these work sites within the port by extending the port lim- 
its of Kahului to the entire island of Maui. An office would be established 
at Lahaina. 

Expansion of the port limits for these two islands would improve ser- 
vice to the public and make better use of staffing resources. 


PROPOSED Port LIMITS 


The proposed extended limits of the port of Hilo are the entire island 
of Hawaii. The proposed extended limits of the port of Kahului are the 
entire island of Maui. 

If these proposed extensions of the ports of entry of Hilo and Kahului 
are adopted, the list of Customs regions, districts and ports of entry in 
19 CFR 101.3(b) will be amended accordingly. 


COMMENTS 
Prior to adoption of this proposal, consideration will be given to writ- 


ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. and 
4:30 p.m., at the Regulations Branch, Office of Regulations and Rulings, 
1099 14th Street, NW., Suite 4000, Washington, D.C. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 U.S.C. 2, 66, and 1624. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
of Customs-related activity in various parts of the country. Thus, 
although this document is being issued with notice for public comment, 
because it relates to agency management and organization, it is not sub- 
ject to the notice and public procedure requirements of 5 U.S.C. 553. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). Agency organization matters 
such as this proposed port extension are exempt from consideration 
under Executive Order 12866. 
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DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson. Regula- 
tions Branch. However, personnel from other offices participated in its 
development. 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: August 10, 1994. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 23, 1994 (59 FR 43313)] 
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Court of International Trade 


(Slip Op. 94-127) 


Koyo SEIKO Co., LTD. AND Koyo Corp oF U.S.A., PLAINTIFFS v. UNITED 
STATES AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, AND TIMKEN 
Co., DEFENDANT-INTERVENOR 


Court No. 92-03-00170 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record. Plaintiffs specifically object to the following actions of the Department of 
Commerce, International Trade Administration (“Commerce”): (1) failure to use annual- 
ized weighted-average U.S. prices when it used annualized weighted-average foreign mar- 
ket values; (2) treatment of U.S. discounts as direct selling expenses while treating home 
market post-sale price adjustments as indirect selling expenses; (3) treatment of home 
market warranty expenses as indirect selling expenses; (4) comparison of sales across dif- 
ferent levels of trade; (5) deduction of home market packing expenses from gross home 
market prices for purposes of comparing gross home market prices to cost of production 
data which included home market packing expenses; and (6) treatment of tapered roller 
bearing sets with one Japan-made component as “further manufactured” merchandise 
and use of best information available in calculating dumping margins for those sets. 

Held: Plaintiffs’ motion is granted in part and this case is remanded to Commerce for 
reconsideration of its deduction of home market packing expenses from gross home mar- 
ket prices. 

[Plaintiffs’ motion is granted in part and denied in part; this case is remanded to 
Commerce. | 


(Dated August 11, 1994) 


Powell, Goldstein, Frazer & Murphy (Peter O. Suchman, Susan P. Strommer, Niall P 
Meagher, T. George Davis and Elizabeth C. Hafner) for plaintiffs, Koyo Seiko Co., Ltd. and 
Koyo Corporation of U.S.A. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis, Assis- 
tant Director); of counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Coun- 
sel for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., John 
M. Breen, Amy S. Dwyer and Margaret E.O. Edozien) for defendant-intervenor, The 
Timken Company. 


OPINION 


TsoucaLas, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”), challenge certain aspects of the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
results of the administrative review of certain tapered roller bearings 
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(“TRBs”) from Japan. Tapered Roller Bearings, Four Inches or Less In 
Outside Diameter, and Components Thereof, From Japan; Final Results 
of Antidumping Duty Administrative Review (“Final Results”), 57 Fed. 
Reg. 4,975 (Feb. 11, 1992). 


BACKGROUND 


In 1987, Commerce published an antidumping duty order on TRBs 
from Japan. Antidumping Duty Order; Tapered Roller Bearings and 
Parts Thereof, Finished and Unfinished, From Japan, 52 Fed. Reg. 
37,352 (Oct. 6, 1987). In 1991, Commerce published the preliminary 
results of the 1989-90 administrative review. Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Components Thereof, 
From Japan; Preliminary Results of Antidumping Duty Administrative 
Review, 56 Fed. Reg. 23, 278 (May 21, 1991). On February 11, 1992, 
Commerce published its final results in this proceeding, covering the 
period August 1, 1989 through July 31, 1990. Final Results, 57 Fed. Reg. 
4,975. In 1992, Commerce published an amendment to the final results 
for the 1989-90 administrative review. Tapered Roller Bearings, Four 
Inches or Less in Outside Diameter, and Components Thereof, From 
Japan; Amended Final Results of Antidumping Duty Administrative 
Review, 57 Fed. Reg. 9,105 (March 16, 1992). 

Koyo moves pursuant to Rule 56.2 of the Rules of this Court for judg- 
ment on the agency record, alleging the following actions by Commerce 
were unsupported by substantial evidence on the agency record and not 
in accordance with law: (1) failure to use annualized weighted-average 
US. prices (“USPs”) when it used annualized weighted-average foreign 
market values (“FMVs”); (2) treatment of U.S. discounts as direct sel- 
ling expenses while treating home market post-sale price adjustments 
as indirect selling expenses; (3) treatment of home market warranty 
expenses as indirect selling expenses; (4) comparison of sales across dif- 
ferent levels of trade; (5) deduction of home market packing expenses 
from gross home market prices for purposes of comparing gross home 
market prices to cost of production data which included home market 
packing expenses; and (6) treatment of tapered roller bearing sets with 
one Japan-made component as “further manufactured” merchandise 
and use of best information available (“BIA”) in calculating dumping 
margins for those sets. Memorandum of Points and Authorities in Sup- 
port of Plaintiffs’ Motion for Judgment on the Agency Record (“Koyo’s 
Brief”) at 11-41. 

DISCUSSION 

The Court’s jurisdiction over this matter is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988) 

A final determination by Commerce in an administrative proceeding 
will be sustained unless that determination is “unsupported by substan- 
tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence is “relevant 
evidence as a reasonable mind might accept as adequate to support a 
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conclusion.” Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938); Alhambra Foundry Co. v. United States, 12 CIT 343, 345, 685 
F. Supp. 1252, 1255 (1988). 


1. Averaged FMV: 

Koyo alleges Commerce inappropriately compared averages of FMV 
representing home market sales over a twelve-month period with actual 
USS. prices, instead of with similarly averaged U.S. prices. Koyo’s Brief at 
11-21. 

Koyo maintains such an inherently unfair comparison between indi- 
vidual prices and averaged prices distorts the dumping margins calcu- 
lated and is contrary to the antidumping statute. Jd. at 11-15. Citing the 
provision permitting commerce to average U.S. Prices and asserting 
that U.S. prices were as stable as FMVs, Koyo argues that Commerce 
abused its discretion by not averaging U.S. prices and thereby inflating 
Koyo’s dumping margins in this comparison. Id. at 13-19. 

Commerce maintains it acted within its discretion and in accordance 
with the statutory scheme, which does not require it to average USP 
whenever it decides to average FMV. Defendants’ Memorandum in 
Opposition to Plaintiffs’ Motion for Judgment Upon the Agency Record 
(“Defendants’ Brief”) at 7-18. Commerce asserts that to prevent the 
masking of dumping, it followed its longstanding practice of averaging 
USP only when perishable products are sold at distress prices as a result 
of necessity and not of unfair competition. Jd. at 9-11. Commerce argues 
its averaging was reasonable as the home market prices over the entire 
review period were stable. Jd. at 15-18. 

Defendant-intervenor, The Timken Company (“Timken”), echoes the 
arguments made by Commerce. Memorandum of points and Authorities 
in Opposition to Plaintiffs’ Motion for Judgment on the Agency Record 
(“Timken’s Brief”) at 11-18. 

The statute at issue here grants Commerce exclusive discretion to use 
averaging techniques as long as a significant volume of sales is involved 
and the averaging is representative: 

[T]he administering authority may— 
(1) use averaging or generally recognized sampling tech- 
niques whenever a significant volume of sales is involved or a 
significant number of adjustment to prices is required, and 
(2) decline to take into account adjustments which are insig- 
nificant in relation to the price or value of the merchandise. 
(b) Selection of samples and averages 
The authority to select appropriate samples and averages shall 
rest exclusively with the administering authority; but such samples 
and averages shall be representative of the transactions under 
investigation. 
19 U.S.C. § 1677f-1 (1988). There is no provision that requires Com- 
merce to average USP once it has averaged FMV. 

In the case at hand, Commerce conducted two studies to ensure the 

averaging of FMV would be representative. Final Results, 57 Fed. Reg. 
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at 4,977. That there was a significant volume of sales involved is not at 
issue. Thus, Commerce’s decision to average foreign market value was 
in accordance with law. 

Acting within its discretion, Commerce declined Koyo’s invitation to 
average USP: “[Averaging USP] would allow a foreign producer to mask 
dumping margins by offsetting dumped prices with prices above FMV 
* * * Except in instances where the Department has conducted reviews 
of seasonal merchandise which has very significant price fluctuations 
due to perishability * * *, the idea of averaging U.S. prices has been 
rejected.” Id. 

This Court has already decided this issue and adheres to its decisions 
in Koyo Seiko Co. and Koyo Corp. of U.S.A. v. United States, 17CIT__, 
834 F Supp. 431 (1993) and Koyo Seiko Co. and Koyo Corp. of U.S.A. v. 
United States, 17 CIT , 840 F. Supp 136 (1993), aff'd, 20 F.3d 1156 
(Fed. Cir. 1994), wherein th this Court held the averaging of FMVs without 
any averaging of USP not to be an abuse of discretion. Therefore, the 
determination of Commerce as to this issue is affirmed. 


2. Home Market Post-Sale Price Adjustments and U.S. Discounts: 


In its brief, Koyo argues Commerce erred in treating Koyo’s home 
market post-sale price adjustments as indirect selling expenses. Koyo’s 
Brief at 21-25. In its Reply of Koyo Seiko Co., Ltd. and Koyo Corporation 
of U.S.A. to Oppositions to Plaintiffs’ Motion for Judgment on the 
Agency Record (“Reply Brief”), Koyo withdraws its claim for treatment 
of home market post-sale price adjustments as direct selling expenses, 
as discussed with counsel for defendants and Timken. Reply Brief at 2. 
Accordingly, this Court will not further address this issue. 

Koyo also argues that Commerce erred in treating U.S. discounts as 
direct selling expenses. Koyo’s Brief at 21-25. Koyo maintains it was an 
abuse of discretion for Commerce to treat U.S. discounts differently 
from home market post-sale price adjustments since U.S. discounts 
were granted and reported on virtually the same basis as were home 
market post-sale price adjustments. Jd. Koyo asserts fairness requires 
that these costs be treated in the same manner in both markets. Id. at 
23. According to Koyo, different treatment will result in a distorted com- 
parison and the creation or widening of dumping margins on some sales. 
Id. at 24. 

Defendants respond that Commerce properly made an adverse 
assumption and treated U.S. discounts as direct expenses, given that 
Koyo failed to provide sufficient information demonstrating that its 
adjustment was indirect and that it is to Koyo’s advantage to have U.S. 
discounts treated as indirect expenses. Defendants’ Brief at 22-24. Tim- 
ken adds that there is nothing inherently unfair in Commerce not treat- 
ing U.S. discounts and home market post-sale price adjustments in the 
same manner. Timken’s Brief at 22-24. 

This Court finds that Koyo’s arguments are without merit. It is estab- 
lished that U.S. selling expenses are presumed to be direct and the bur- 
den of proving otherwise is on the respondent. Timken Co. v. United 





U.S. COURT OF INTERNATIONAL TRADE 39 


States, 11 CIT 786, 804, 673 F. Supp. 495, 512-13 (1987); see also Tor- 
rington Co. v. United States, 17 CIT ; , 832 F Supp. 365, 376, 378 
(1993); see also Tapered Roller Bearings, F inished and Unfinished, and 
Parts Thereof; From Japan; Final Results of Antidumping Duty Admin- 
istrative Review, 57 Fed. Reg. 4,951, 4,955 (Feb. 11, 1992); see also 
Tapered Roller Bearings, Four Inches or Less in Outside Diameter, and 
Certain Components Thereof, From Japan; Final Results of Antidump- 
ing Duty Administrative Review, 56 Fed. Reg. 65,228, 65,229 (Dec. 16, 
1991). 

A contrary practice would destroy any incentive a respondent has to 
provide Commerce with actual U.S. selling expense information. Tor- 
rington Co., 17 CIT at , 832 F. Supp. at 376. An indirect U.S. selling 
expense can be “offset” k by home market indirect selling expenses. 
19 C.FR. § 353.56(b)(2) (1992). Such an offset, which is not permitted 
with U.S. selling expenses classified as direct, increases allowable deduc- 
tions from foreign market value and reduces dumping margins. It would 
therefore be to the respondent’s advantage to fail to provide Commerce 
with information directly relating U.S. selling expenses to sales of cov- 
ered merchandise. Timken Co., 11 CIT at 804, 673 F Supp. at 513. 

As Koyo has failed to overcome the presumption that the US. dis- 
counts and rebates are direct selling expenses, this issue is hereby 
affirmed. 


3. Home Market Warranty Expenses: 
In its brief, Koyo argues Commerce erred in treating Koyo’s home 


market warranty expenses as indirect selling expenses. Koyo’s Brief at 
25-27. In its Reply Brief, Koyo withdraws its claim for treatment of 
home market warranty expenses as direct selling expenses. Reply Brief 
at 2. Accordingly, this Court will not further address this issue. 


4. Comparison of Sales Across Different Levels of Trade: 

Koyo alleges that in choosing such or similar sales for comparison, 
Commerce disregarded 19 C.FR. § 353.58 (1992) by comparing sales 
across different levels of trade when sales at the same level of trade were 
available. Koyo’s Brief at 27-35. Koyo states that it makes sales in the 
U.S. and Japan at two significantly different levels of trade—to original 
equipment manufacturers and to the aftermarket for replacement 
parts. Id. at 28. Koyo asserts that Commerce improperly and unfairly 
considered sales of identical merchandise at different levels of trade 
before considering sales of the most similar merchandise at the same 
level of trade. Jd. at 29-33. Koyo maintains that this methodology is con- 
trary to the statute and regulation, which require Commerce to search 
for comparisons of sales at the same level of trade before crossing over to 
compare sales at a different level of trade. Id. 

Defendants defend Commerce’s methodology as consistent with law 
and with prior decisions of this Court which state level of trade is not a 
requirement for selecting such or similar merchandise. Defendants’ 
Brief at 26-32. Commerce asserts that it first searched for identical mer- 
chandise at the same level of trade and then at different levels of trade, 
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making adjustments for differences that affect price comparability 
across different levels of trade. Jd. at 28-29. Timken agrees with defen- 
dants’ arguments. Timken’s Brief at 27-31. 

19 C.ER. § 353.58 states that Commerce “normally will calculate for- 
eign market value and United States price based on sales at the same 
commercial level of trade.” If such sales are insufficient for an adequate 
comparison, Commerce must calculate FMV “based on sales of such or 
similar merchandise at the most comparable commercial level of trade 
as sales of the merchandise and make appropriate adjustments for dif- 
ferences affecting price comparability.” Jd. 

Based upon data submitted by Koyo regarding the existence of two 
levels of trade, Commerce initially attempted to make its comparison of 
sales at the same level of trade and, when no identical home market sales 
were discovered, Commerce then searched the next level of trade for 
identical merchandise. Commerce then searched the same level of trade 
for most similar merchandise and, finally, the next level of trade for most 
similar merchandise. Defendants’ Brief at 28-29. Therefore, Koyo’s 
argument that Commerce failed to fulfill its obligation to search the 
same level of trade is erroneous. 

This Court has on several occasions affirmed Commerce’s selection of 
home market merchandise at levels of trade different from the U.S. mer- 
chandise to which it is compared. Koyo Seiko Co. v. United States, 
16 CIT 539, 545, 796 F Supp. 1526, 1532 (1992), vacated, remanded, 
16 CIT 788, 806 F Supp. 1008 (1992); NT'N Bearing Corp. of America v. 
United States, 14 CIT 623, 634, 747 F Supp. 726, 736 (1990); Timken 
Co., 11 CIT at 793, 673 F Supp. at 504. 

In addition, this Court has previously specifically rejected the argu- 
ment put forth by Koyo: “there is no statutory mandate requiring Com- 
merce to remain within the same level of trade while effecting its ‘such 
or similar merchandise’ determination. [Citation omitted.] Plaintiffs, 
therefore, have no basis for requesting that the Court require Com- 
merce to limit its comparisons by the level of trade in which the sales 
occur.” NTN Bearing Corp., 14 CIT at 634, 747 F Supp. at 736. 

Therefore, Commerce’s comparison of sales across different levels of 
trade was reasonable and in accordance with law. 

Koyo also contends that Commerce’s methodology is contrary to 
Article 2(6) of the Agreement on Implementation of Article VI of the 
General Agreement on Tariffs and Trade (“GATT”) (1979). Koyo’s Brief 
at 33-35. 

Article 2(6) of the GATT, titled “Determination of Dumping,” states 
that, in the context of price comparisons in antidumping proceedings, 
prices “shall be compared at the same level of trade” and “[d]ue allow- 
ance shall be made in each case, on its merits, for the differences in 
conditions and terms of sale, for the differences in taxation, and for the 
other differences affecting price comparability.” 

This Court has already addressed this very issue in Koyo Seiko Co. 
and Koyo Seiko Corp. of U.S.A. v. United States, 17 CIT__,__—«, 810 
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F. Supp. 1287, 1290-91, wherein the Court held first, that compliance 
with this GATT provision does not require comparison of sales at the 
same level of trade since the provision itself clearly makes exception and 
allows for the adjustment of prices when sales are made under different 
terms and conditions and, second, that even if Commerce’s methodology 
were contrary to this provision, domestic law, not the GATT, is control- 
ling. The Court has been presented with no new argument and adheres 
to its previous decision regarding this issue. 

Therefore, Commerce’s comparison of merchandise across different 
levels of trade is affirmed. 


5. Home Market Packing Expenses: 

Koyo asserts Commerce improperly compared cost of production, 
which included home market packing expenses, with gross home mar- 
ket prices, from which packing expenses had been deducted. Koyo’s 
Brief at 35-37. Koyo states that it reported cost of production data to 
Commerce which excluded home market packing expenses and that 
Commerce then added packing expenses to that data while deducting 
packing expenses from gross home market price. Jd. at 36. As a result, 
Koyo asserts, Commerce will disregard home market sales that it other- 
wise would not have disregarded. Jd. Koyo urges this Court to remand 
this issue so that Commerce can either use Koyo’s cost of production 
data as Koyo reported it, without adding packing expenses, or correct its 
computer program so that packing expenses are not deducted from 
gross home market prices. Jd. at 37. 

Commerce requests this issue be remanded for reconsideration or 
explanation. Defendants’ Brief at 32. Timken concurs that this issue 
should be remanded for reconsideration and agrees with Koyo’s correc- 
tion of the computer program. Timken’s Brief at 31. As there is no 
explanation on the record regarding the treatment of packing expenses, 
this Court remands this issue for reconsideration by Commerce. 


6. “Further Manufactured” Merchandise: 

Koyo argues Commerce improperly deemed certain TRB sets with 
one Japan-made component as “further manufactured” merchandise, 
consequently using best information available in calculating dumping 
margins for those sets. Koyo’s Brief at 37-41. Koyo asserts that the 
adjustment Commerce is required to make for further manufacturing of 
merchandise after importation was inappropriate in this case because 
the Japan-made components were merely put in the same box as the 
other component in order to sell the components as a TRB set. Id. at 38. 
According to Koyo, the individual components can also be sold sepa- 
rately or can be imported separately to be sold as a set. Jd. In short, Koyo 
argues that the process undergone by the merchandise, addition of a 
component to create a TRB set, simply does not amount to further 
manufacturing. Jd. at 40-41. 

Koyo contends that, because Commerce never requested the data, 
Commerce should not have applied BIA for increased value due to fur- 
ther manufacturing. Jd. at 39. In any event, Koyo maintains there were 
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no further manufacturing expenses because no materials were added to 
either component, no new or different product was created and the com- 
position of the components is unchanged. Id. 

Defendants respond that Commerce acted properly since the statute 
at issue, 19 U.S.C. § 1677a(e) (1988), does not define “process of 
manufacture or assembly” and Commerce is traditionally granted 
broad discretion where Congress is silent. Defendants’ Brief at 32-35. 
Defendants argue that putting components in a box results in labor 
costs. Id. at 34-35. These costs and the fact that the product is sold as a 
TRB set, and not as acup or cone, clearly indicate that the merchandise 
was further manufactured or assembled. Jd. at 35. Defendants maintain 
Commerce was required to resort to BIA because Koyo had stated it was 
unable to produce complete information regarding the increased value 
of the merchandise. Id. 

Timken agrees it is evident that the merchandise at issue has under- 
gone further assembly after importation and is therefore subject to 
treatment as further manufactured merchandise. Timken’s Brief at 
32-36. Timken refutes Koyo’s assertion that Commerce never 
requested further manufacturing data by citing Commerce’s Section C 
questionnaire to Koyo wherein Commerce requested such information. 
Id. at 34. Since Koyo indicated it was unable to give the requested 
information, Timken argues BIA was properly applied. Jd. at 36. 

First, this Court must determine if further “manufacture or assem- 


bly” took place for the purposes of 19 U.S.C. § 1677a(e)(3). 
Commerce must reduce exporter’s sales price by: 


any increased value, including additional material and labor, 
resulting from a process of manufacture or assembly performed on 
the imported merchandise after the importation of the merchan- 
dise and before its sale to a person who is not the exporter of the 
merchandise. 


19 U.S.C. § 1677a(e)(3); see also 19 C.FR. § 353.41(e)(3) (1992) (stating 
that Commerce generally will determine the increased value from “the 
cost of material, fabrication, and other expenses incurred” in produc- 
tion or assembly). 

The statute requires Commerce to make an adjustment when there 
is “any” increased value resulting from manufacture or assembly. 
19 U.S.C. § 1677a(e)(3). There is no requirement, as Koyo suggests, that 
materials be added to component parts, the components be turned into 
new products or the composition of the components be altered. The mer- 
chandise at issue was placed in a box with another component and sold 
as aset. This clearly qualifies as additional material or labor and a “pro- 
cess of assembly.” Therefore, Commerce was required to make an 
adjustment for further manufacturing of merchandise after importa- 
tion pursuant to 19 U.S.C. § 1677a(e)(3). 

Second, this Court must determine if Commerce appropriately 
applied BIA for the increased value due to further manufacturing. Com- 
merce is required to use BIA whenever a party refuses or is unable to 





U.S. COURT OF INTERNATIONAL TRADE 43 


produce information requested. 19 U.S.C. § 1677e(c) (1988). In this case, 
Commerce requested extensive information regarding further proces- 
sing and assembly of merchandise after importation to the United 
States. Public Document 20, frames 494-95. In response, Koyo stated it 
was unable to produce complete information regarding the increased 
value of the merchandise. Response to Antidumping Questionnaire Sec- 
tion C by Koyo Seiko Co., Ltd. and American Koyo Corporation, a Divi- 
sion of Koyo Corporation of U.S.A. for the Administrative Review Period 
August 1, 1988 through July 31, 1989 at 2, n.1. Therefore, Commerce 
was required to apply BIA for the increased value due to further 
manufacturing. 

For the reasons set out above, Commerce’s treatment of TRB sets as 
further manufactured merchandise and use of BIA is hereby affirmed. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce for reconsideration of its deduction of home market packing 
expenses from gross home market prices. Commerce’s determination is 
affirmed in all other respects. Remand results are due within ninety (90) 
days of the date this opinion is entered. Any comments or responses are 
due within thirty (30) days thereafter. Any rebuttal comments are due 
within fifteen (15) days of the date responses or comments are due. 


(Slip Op. 94-128) 


HOSIDEN CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 91-10-00720 
[Plaintiff's Motion for a Writ of Mandamus to Enforce Judgment is granted.] 
(Dated August 12, 1994) 


Donovan Leisure Newton & Irvine (Peter J. Gartland, Christopher K. Tahbaz, and Fusae 
Nara), for piaintiff Sharp Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer); 
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merce, Marguerite E. Trossevin, of counsel, for defendant. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Robin H. Gilbert), for defendant- 
intervenor Advanced Display Manufacturers of America. 


MEMORANDUM 


GOLDBERG, Judge: This matter is before the court on a motion for a 
Writ of Mandamus to Enforce Judgment filed by Sharp Corporation 
(“Sharp”), one of the plaintiffs in this consolidated action. Sharp seeks a 
court order directing Susan G. Esserman, Assistant Secretary for 
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Import Administration of the United States Department of Commerce 
(“Commerce”), to take all actions necessary to implement the final 
Judgment Order issued by this court in conjunction with its memoran- 
dum opinion dated April 14, 1994. Hosiden Corp. v. United States, 
18CIT__, Slip Op. 94-60 (April 14, 1994). 


BACKGROUND 


In Hosiden, the court sustained a negative injury determination made 
upon remand by the United States International Trade Commission 
(“ITC” or “Commission”) concerning electroluminescent (“EL’) high 
information content flat panel displays (“displays”) from Japan. In the 
Judgment Order that accompanied the memorandum opinion, the court 
ordered Commerce to revoke the antidumping duty order on EL dis- 
plays within ten days of the date of said Judgment Order.! Commerce 
had previously established a weighted average dumping margin of 7.02 
percent for all imports of EL displays. High Information Content Flat 
Panel Displays and Display Glass Therefor From Japan, 56 Fed. Reg. 
32,376, 32,401 (July 16, 1991). 

On May 6, 1994, Commerce published a notice in the Federal Register 
of this court’s decision to affirm the ITC’s remand determination that 
no U.S. industry was being materially injured by reason of imports of EL 
displays from Japan. 59 Fed. Reg. 23,690 (May 6, 1994). Commerce, 
however, did not revoke the antidumping duty order on EL displays 
from Japan as instructed by this court’s Judgment Order. Instead, Com- 
merce stated that it would revoke the antidumping duty order on EL dis- 
plays only “absent an appeal, or, if appealed, upon a final decision by the 
Court of Appeals for the Federal Circuit (CAFC) affirming the CIT.” Jd. 
at 23,691. Commerce’s notice also stated that it would “continue to sus- 
pend liquidation at the current cash deposit rate pending the expiration 
of the period of appeal of [sic], if appealed, pending a final decision of the 
CAFC.” Id. (citing Timken Co. v. United States, 8 Fed. Cir. (T) 29, 893 
F.2d 337 (1990)). 

Sharp’s motion requests that this court order Commerce to: (1) termi- 
nate the collection of cash deposits for estimated antiduinping duties on 
EL displays; (2) suspend liquidation of entries of EL displays; (3) refrain 
from imposing any further obligation on any party involved in any 
administrative review by Commerce relating to EL displays; and 
(4) execute all documents and take all necessary actions to effectuate a 
revocation of the antidumping duty order imposed on EL displays by the 
Federal Register notice of September 4, 1991, published at 56 Fed. Reg. 
43,741. Sharp’s Proposed Order. 


1 Hosiden Judgment Order at 2. This order states, in relevant part: 
{It is) ORDERED that, based upon the ITC’s determination on remand, the United States Department of Com- 
merce (“Commerce”) shall revoke the antidumping duty order on EL high information content flat panel displays 
and display glass there for from Japan, said order having been published at 56 Fed. Reg. 43,741, 43,742 (Sept. 4, 
1991), within 10 days of the date of this Judgment. 
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DISCUSSION 

As an initial matter, the court always retains jurisdiction with respect 
to the effects of its judgments. See, e.g., Holmes Prods. Corp. v. United 
States, 17CIT _, 822 F. Supp. 754, 756 (1993). This court is autho- 
rized to issue a writ of mandamus pursuant to 28 U.S.C. § 1651 (1988). A 
writ of mandamus may be issued provided the following elements are 
present: (1) a clear duty on the part of the defendant to perform the act 
in question; (2) a clear right on the part of the plaintiff to demand the 
relief sought; and (3) an absence of an adequate alternative remedy. 
Timken Co. v. United States, 8 Fed. Cir. (T) 29, 31, 893 F.2d 337, 339 
(1990) (citation omitted). In the matter presently before the court, the 
existence of the duty and the right hinge upon a determination of Com- 
merce’s duties and obligations that result from the required publication 
of notice of a CIT decision sustaining a negative ITC injury determina- 
tion issued upon court-ordered remand. In other words, to determine 
whether Commerce is entitled to continue collecting cash deposits of 
estimated antidumping duties or to continue annual administrative 
reviews pursuant to 19 U.S.C. § 1675(a) pending a final decision in an 
appeal of a CIT decision sustaining a final negative injury determina- 
tion made by the ITC on remand, the court must ascertain the legal 
obligations that result from publication of notice of a court decision that 
is contrary to Commerce’s original final affirmative determination 
(i.e. a CIT decision upholding the ITC’s negative remand injury 
determination). 

According to Commerce’s own regulations, publication of an ITC final 
negative determination requires Commerce to terminate an antidump- 
ing investigation “without further comment or action.” 19 C.FR. 
§ 353.20(d) (1993). Furthermore, if Commerce had previously ordered 
the suspension of liquidation, Commerce must end such suspension 
upon the date of publication of notice of the negative determination, and 
order Customs to release any cash deposit or bond.” 

Commerce, however, argues that it has fully complied with this 
court’s order in Hosiden, in light of relevant precedent established by 
the Court of Appeals for the Federal Circuit (“CAFC”) in Timken Co. v. 
United States, 8 Fed. Cir. (T) 29, 893 F.2d 337 (1990). Commerce specifi- 
cally notes that Timken states that “an appealed CIT decision is not the 
final court decision in the action.” Timken, 8 Fed. Cir. (T) at 32, 893 F2d 
at 339. Therefore, Commerce is not required by § 1516a(e) to liquidate 
entries in accordance with an appealed CIT decision. Jd. Because there 
is no way to know what the conclusive decision will be at the time notice 
of the CIT decision is published, Commerce must suspend liquidation 


219 C.ER. § 353.20(d) (1993) states in full 
(d) Effect of negative final determination. An investigation terminates, without further comment or action, upon 
publication in the Federal Register of |Commerce’s]| or the Commission’s negative final determination. If |Com- 
merce] previously ordered suspension of liquidation, [Commerce] will order the suspension ended on the date of 
publication of the notice of negative final determination and will instruct the Customs Service to release any cash 
deposit or bond. 
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until there is a final and conclusive court decision that decides the mat- 
ter. Timken, 8 Fed. Cir. (T) at 35, 893 F.2d at 341.8 

Commerce acknowledges that Timken also declared that if the CIT 
issues a decision that is incompatible with Commerce’s determination, 
then Commerce must publish notice of that decision within ten days of 
issuance (i.e. entry of judgment), regardless of the time for appeal or of 
whether an appeal is taken. Timken, 8 Fed. Cir. (T) at 34, 893 F.2d at 340. 
Commerce, however, conveniently fails to note that the CAFC further 
specified that “[u]nder § 1516a(c)(1), the effect of the publication [of 
notice of the CIT decision] is to indicate that liquidation should no 
longer take place in accordance with Commerce’s determination.” Tim- 
ken, 8 Fed. Cir (T) at 34, 893 F.2d at 341. Indeed, the strict ten day rule 
for publication “would not have been imposed on Commerce if Congress 
had intended to hold in abeyance the * * * decisions of [the CIT] * * * 
during the period when an appeal remains a possibility and during the 
pendency of appellate review.” Timken Co. v. United States, 13 CIT 454, 
457, 715 F. Supp. 373, 376 (1989), aff'd, Timken Co. v. United States, 893 
F.2d 337, 8 Fed. Cir. (T) 29 (1990). 

The CAFC in Timken further noted that a CIT decision that is adverse 
to the agency’s determination eviscerates the presumption of correct- 
ness that had attached to the agency determination. Timken, 8 Fed. Cir. 
(T) at 35, 893 F.2d at 341. As the Timken court explained, the legislative 
history of the antidumping statutory scheme demonstrates that the 
agency’s determination will govern only that merchandise which is 
“entered prior to the first decision of a court which is adverse” to that 
determination. Timken, 8 Fed. Cir. (T) at 33, 893 F.2d at 340 (quoting 
H.R. Rep. No. 317, 96th Cong., 1st Sess. 182 (1979)). See also NTN Bear- 
ing Corp. of America v. United States, 8 Fed. Cir. (T) 26, 29, 892 F.2d 
1004, 1006 (1989). Furthermore, although “liquidation would proceed 
in accordance with the [agency] decision under challenge while litiga- 
tion is proceeding,” the Timken court specifically explained that “while 
litigation is proceeding” is limited to the duration of the proceedings 
before the CIT. Timken, 8 Fed. Cir. (T) at 33 n.7, 893 F.2d at 340 n.7 (cit- 
ing S. Rep. No. 249, 96th Cong., 1st Sess. 248 (1979)). Once the CIT 
issues its decision and enters its final judgment, entries made subse- 
quent to that adverse CIT decision are governed by the CIT’s decision, 
and not the agency’s determination. Smith Corona Corp. v. United 
States, 8 Fed. Cir. (T) 180, 186, 915 F.2d 683, 688 (1990) (19 U.S.C. 
§ 1516a(c) (1) clearly indicates that the decision of the CIT is of control- 
ling effect when rendered). 

Commerce essentially fails to acknowledge that the Timken court 
noted that Congress intentionally used the word “final” to convey one 


3 The court notes that Sharp does not dispute that liquidation should continue to be suspended. Sharp’s proposed 
order, in fact, states that “pending further order of this Court or ‘the final court decision in this action’ within the mean- 
ing of 19 U.S.C. § 1516a(e), [Commerce] shall suspend the liquidation of entries of EL displays in accordance with this 
Court’s Preliminary Injunction Order dated January 20, 1994.” Sharp’s Proposed Order at 2. Instead, Sharp contests 
Commerce’s decision to continue collecting cash deposits of estimated antidumping duties on imports of EL displays 
from Japan, and to continue its administrative reviews pursuant to 19 U.S.C. § 1675(a). 
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meaning for purposes of § 1516a(e), but omitted the word in § 1516a(c) 
(1) to convey another meaning. Timken, 8 Fed. Cir. (T) at 33, 893 F.2d at 
340. Pursuant to § 1516a(e), entries shall be liquidated in accordance 
with the final, i.e. conclusive, decision in the action, either from the 
CAFC, the Supreme Court, or through lapse of the allotted period for an 
appeal of the CIT’s decision. Pursuant to § 1516a(c)(1), however, publi- 
cation of notice of the first decision of a court which is not in harmony 
with the agency determination indicates that liquidation should no 
longer take place in accordance with Commerce’s determination. The 
CIT decision must be final, i.e. the court must enter final judgment, in 
order to require publication and thereby displace Commerce’s deter- 
mination as the controlling decision in the matter. Timken, 8 Fed. Cir. 
(T) at 33 n.6, 893 F.2d at 340 n.6. The Timken court emphatically stated 
that it would be “nonsensical” to say that a CIT decision entering final 
judgment does not exist and has no effect until the time for appeal 
expires or the action is finally and conclusively resolved. Timken, 8 Fed. 
Cir. (T) at 33, 893 F.2d at 340. The effect of publication of notice of the 
CIT decision pursuant to § 1516a(c)(1) is to signal an end to the control- 
ling effect of the agency determination, notwithstanding the unexpired 
period to file an appeal, or the actual pendency of appellate review. 
Therefore, although Commerce shall suspend liquidation, pursuant to 
§ 1516a(e), pending the final, i.e. conclusive, court decision in the 
action, such suspension must be in accordance with the CIT decision 
and not Commerce’s determination. 

In the instant action, the court issued a decision affirming the ITC’s 
negative remand determination and entered a final judgment.* Because 
the CIT decision was a court decision not in harmony with Commerce’s 
origina! final determination, Commerce published notice of the CIT’s 
decision to affirm the ITC’s negative injury determination within ten 
days of issuance. Commerce stated that it would suspend liquidation 
until there is a final decision in the action. Commerce, however, erred in 
deciding that it would continue to collect estimated antidumping duties 
at the current cash deposit rate pending the expiration of the period for 
filing an appeal or pending a final decision by the CAFC. publication of 
notice triggered certain obligations on the part of Commerce. specifi- 
cally, Commerce was required to: (1) suspend liquidation; (2) discon- 
tinue the collection of estimated antidumping duties because the 
estimated duties was zero in light of this court’s affirmance of the ITC’s 
negative injury determination; (3) order the end of any previously 
ordered suspension of liquidation and instruct the Customs Service to 


4 The court notes that the instant action is clearly distinguishable from NTN Bearing Corp. of America v. United 
States, 8 Fed. Cir. (T) 26, 29, 892 F.2d 1004, 1006 (1989) In NTN Bearing, the CAFC held that entry of partial summary 
judgment is not a final decision such that it affects the administrative handling of entries of merchandise at issue, i.e. 
the collection of estimated antidumping duties. 

Furthermore, the court notes that the NTN Bearing court specifically declined to resolve the issue of whether a final 
CIT decision was “final” for purposes of terminating the operation of the agency determination. NTN Bearing, 8 Fed. 
Cir. (T) at 29 n.4, 892 F.2d at 1006 n.4. Two weeks after NT'N Bearing was decided, the same three-judge CAFC panel 
issued Timken. The court finds that Timken clearly states that a CIT decision entering final judgment adverse to an 
agency determination is indeed a court decision that, pursuant to § 1516a(c)(1), indicates that the liquidation and 
administrative handling of entries will no longer continue in accordance with Commerce’s determination. 
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release any cash deposit or bond; and (4) refrain from imposing any fur- 
ther obligation on any party in any administrative review relating to EL 
displays from Japan. Aside from suspending liquidation, Commerce has 
failed to satisfy its legal obligations. 


CONCLUSION 


An agency determination or practice cannot stand undisturbed in the 
aftermath of an adverse court decision. Commerce is without authority 
to disregard its obligations resulting from a final CIT decision that esta- 
blishes the illegality of proceeding in accordance with its original deter- 
mination, notwithstanding Commerce’s displeasure with that court 
decision or Commerce’s skepticism as to the likelihood that the CIT’s 
decision will be affirmed by the CAFC. The court notes that although the 
factual circumstances of Timken are converse to those presently before 
the court, the principles of Timken still apply. In Timken, an initial neg- 
ative antidumping determination was reversed by this court and reman- 
ded to the agency; the agency’s subsequent affirmative determination 
on remand was then sustained by this court.® In the present action, an 
initial affirmative antidumping duty determination was reversed and 
remanded to the agency; the agency’s subsequent negative remand 
determination was then sustained by this court.® Contrary to its asser- 
tion, Commerce has failed to fully comply with this court’s order in 
Hosiden because of its incomplete reading of Timken. Commerce cor- 
rectly notes that Timken not only requires Commerce to publish notice 
of the CIT decision within ten days of issuance, but also requires Com- 
merce to suspend liquidation until there is a final and conclusive court 
decision in the action. Commerce, however, fails to recognize the effect 
of publication of notice of an adverse CIT decision. Timken clearly states 
that the publication of notice of a CIT decision adverse to Commerce’s 
determination signals the end of liquidation in accordance with Com- 
merce’s determination; instead, as of the date of publication, entries are 
to be made in accordance with this court’s decision. Furthermore, Com- 
merce’s regulations unequivocally require Commerce to terminate its 
investigation “without further comment or action” upon publication in 
the Federal Register of notice of the ITC’s negative final determination. 
19 C.ER. § 353.20(d) (1993). Commerce has failed to comply with this 
court’s April 14, 1994 Judgment Order, as well as its own regulations. 
For the foregoing reasons, the court grants plaintiffSharp’s Motion fora 
Writ of Mandamus to Enforce Judgment. 


° In Timken, Commerce excluded a defendant-intervenor from the scope of its original final affirmative antidumping 


scope determination and remanded to Commerce. Upon remand, Commerce recalculated its dumping margins consis- 
tent with the court’s instructions and established a 4.69 percent dumping margin for the previously excluded defen- 
dant-intervenor. The CIT affirmed commerce’s remand determination and entered final judgment dismissing the 
action 

6 In the instant action, the ITC made an affirmative injury determination and Commerce established a dumping mar- 
gin of 7.02 percent for EL displays from Japan. On review, this court found error with certain aspects of the ITC deter- 
mination and remanded to the ITC. Upon remand, the ITC determined that imports of EL displays from Japan had not 
caused material injury to the domestic industry. This court affirmed the ITC’s negative remand injury determination, 
and entered final judgment dismissing the action. 
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NATIONAL CUSTOMS BROKERS AND FORWARDERS ASSOCIATION OF AMERICA, 
INC., PLAINTIFF v. UNITED STATES, LLOYD BENTSEN, SECRETARY OF THE 
TREASURY, JOHN P SIMPSON, DEPUTY ASSISTANT SECRETARY OF THE 
TREASURY FOR REGULATORY, TARIFF AND TRADE ENFORCEMENT, AND 
GEORGE J. WEISE, COMMISSIONER OF CUSTOMS, DEFENDANTS, AND AIR 
COURIER CONFERENCE OF AMERICA, UPS WORLDWIDE FORWARDING, 
Inc., UPS CUSTOMHOUSE BROKERAGE, INC., INTERNATIONAL BONDED 
Couriers, INc., TNT SkyPAK INTERNATIONAL EXPRESS, INC., DHL 
AIRWAYS, INC., AND FEDERAL EXPRESS CORP, DEFENDANT-INTERVENORS 


Court No. 94-07-00423 


Plaintiff moves pursuant to Rule 65(a) of the Rules of this Court for a preliminary 
injunction to enjoin the United States Customs Service from implementing the interim 
regulations which are published in Express Consignments; Formal and Informal Entries 
of Merchandise; Administrative Exemptions, 59 Fed. Reg. 30,289 (1994). 

Held: Plaintiff has failed to satisfy the requisite criteria for injunctive relief. Plaintiff's 
motion for a preliminary injunction is denied. The Temporary Restraining Order is 
revoked. Defendant-intervenors’ cross claims requesting injunctive relief are also denied. 
The Court finds that the agency’s action challenged herein accords with Congress’ objec- 
tive to modernize Customs laws by increasing statutory minimums on administrative 
exemptions and safeguards the public interest in assuring that this legislative choice is 
implemented. The Court affirm Customs’ promulgation of interim regulations which 
increase the dollar limit on certain administrative exemptions and expand the class of per- 
sons deemed eligible to make informal entries of exempt merchandise. 

[Plaintiff's motion for a preliminary injunction denied; defendant-intervenors’ cross 
claims requesting injunctive relief denied; case dismissed.) 


(Dated August 16, 1994) 


Tompkins & Davidson (Brian S. Goldstein, Laurence M. Friedman and Harvey A. 
Isaacs) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Rhonda K. Schnare); of 
counsel: Richard McManus, U.S. Customs Service, for defendants. 

Ross & Hardies (Myles J. Ambrose, Joseph S. Kaplan, Evelyn M. Suarez, John J. 
Vecchione and Stephen M. DeLuca) for defendant-intervenors Air Courier Conference of 
America, UPS Worldwide Forwarding, Inc. and UPS Customhouse Brokerage, Inc., 
International Bonded Couriers, Inc. and TNT SkyPak International Express, Inc. 

Winston & Strawn (Eric L. Hirschhorn, Peter N. Hiebert, Edward F. Gerwin, Jr. and 
John R. Keys, Jr.) for defendant-intervenor DHL Airways, Inc. 

Mudge Rose Guthrie Alexander & Ferdon (Richard H. Abbey, Joseph J. Aronica and 
Edith A. Eisner) for defendant-intervenor Federal Express Corporation. 


OPINION 


Tsouca.as, Judge: On July 25, 1994, pursuant to Rule 65(b) of the 
Rules of this Court, National Customs Brokers and Forwarders Associa- 
tion of America, Inc. (“NCBFAA”) requested, and the Court granted, a 
temporary restraining order (“TRO”). Plaintiff sought to enjoin the 
Department of the Treasury and the United States Customs Service 
(“Customs”) from implementing the interim regulations published in 
the Federal Register on June 13, 1994. Express Consignments; Formal 
and Informal Entries of Merchandise; Administrative Exemptions 
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(“Rules and Regulations”), 59 Fed. Reg. 30,289 (1994). The proposed 
interim regulations, scheduled to become effective on July 28, 1994, 
increase the dollar limit on certain administrative exemptions and 
expand the class of persons deemed eligible to make informal entries of 
exempt merchandise. 

Concurrently with the issuance of a TRO, the Court scheduled a hear- 
ing on plaintiff's motion for a preliminary injunction pursuant to 
USCIT Rule 64(a). Subsequently, on August 9, 1994, a full hearing was 
held to determine whether a preliminary injunction should issue. At the 
August 9th hearing, plaintiff acquiesced to the disposition of this action 
on the merits concurrently with the issuance or withholdment of a pre- 
liminary injunction. 

Plaintiff is a trade association which represents licensed customs bro- 
kers and affiliated associations throughout the United States. Defen- 
dant-intervenor Air Courier Conference of America is an association 
representing the interests of the express courier and carrier industry. 
Defendant-intervenors UPS Worldwide Forwarding, Inc. and UPS Cus- 
tomhouse Brokerage, Inc. (“UPS”), International Bonded Couriers, 
Inc. (“IBC”), TNT SkyPak International Express, Inc. (“TNT”), and 
Federal Express Corporation (“FED EX”) provide integrated interna- 
tional document and small package delivery. DHL Airways, Inc. 
(“DHL’) provides express courier delivery service domestically and 
internationally. 


ACCA, UPS, IBC, TNT, FEDEX and DHL presented cross claims 


against the Federal defendants contesting the interim regulations’ 
requirement of “entry” for low value exempt merchandise. 


BACKGROUND 


On December 8, 1993, the President signed into law the North Ameri- 
can Free Trade Agreement Implementation Act (“the Act”).! Title VI of 
the Act, popularly known as the “Customs Modernization Act” (the 
“Mod Act”), amended numerous customs laws. In particular, section 
651 of the Mod Act amended section 321 of the Tariff Act of 1930, 
19 U.S.C. § 1321 (1988), which authorizes administrative exemptions 
from customs duties and requirements for certain low value shipments. 
Central to this action, are the new statutory minimums increasing the 
dollar amounts defining the exemptions for de minimis shipments 
under section 321.” 


1 North American Free Trade Implementation Act, Pub. L. No. 103-182, 107 Stat. 2057 (1993). 
2 Section 1321 now provides: 
§ 1321 Administrative exemptions. 

(a) The Secretary of the Treasury, in order to avoid expense and inconvenience to the Government dispropor- 
tionate to the amount of revenue that would otherwise be collected, is authorized, under such regulations as he 
shall prescribe, to— 

* * . * * * * 

(2) admit articles free of duty and of any tax imposed on or by reason of importation, but the aggregate fair 
retail value in the country of shipment of articles imported by one person on one day and exempted from the 
payment of duty shall not exceed an amount specified by the Secretary by regulation, but not less than— 

* * + * * * « 
(C) $200 in any other case. 
19 U.S.C. § 1321(a)(2)(C) (as amended by the Customs Modernization Act § 651 (December 8, 1993); see 19 U.S.C.A. 
§ 1291 (Wact Sunn 1004) 
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On June 13, 1994, Customs published in the Federal Register pro- 
posed interim regulations intended to implement sections 651 and 681 
of the Act and addressing practices with regard to shipments qualifying 
for informal entry procedures pursuant to 19 U.S.C. § 1498 (1988). 

The interim regulations, inter alia, amend 19 C.FR. § 143.26 to 
expressly allow consignees to make entry of low value exempt merchan- 
dise in accordance with informal entry procedure and increase to $200 
the dollar limit under which merchandise may be entered free of duty 
and tax. 

A 30-day solicitation period for written comments with respect to the 
substance and the effective date of the proposed regulations commenced 
on the date that notice of the regulations was published in the Federal 
Register. The regulations were to become effective on an interim basis 
on July 28, 1994, fifteen days after the close of the comment period. 

ACCA, UPS, IBC, TNT, FEDEX and DHL presented cross claims 
against the Federal defendants contesting the interim regulations’ 
requirement of “entry” for low value exempt merchandise. 


DISCUSSION 


A. Jurisdiction and Standing: 


Plaintiff carries the burden of demonstrating that the Court of 
international Trade has jurisdiction to hear and determine this case. 
McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936); 
Smith Corona Group, SCM Corp. v. United States, 8 CIT 100, 102, 
593 F Supp. 415, 417-18 (1984). Plaintiff asserts that the court has sub- 
ject matter jurisdiction pursuant to 28 U.S.C. § 1581(i) (1988).* Specifi- 
cally, NCBFAA claims that jurisdiction exists under subparagraphs 
(1), (2) and (4) of this provision. Defendant does not contest the court’s 
jurisdiction. 

Section 1581(i) is a “residual” jurisdiction provision which grants 
exclusive jurisdiction to the Court of International Trade concerning 
issues relating to the antidumping duty law which are not specifically 
covered by other subparagraphs of section 1581. This section may be 
invoked as a basis for subject matter jurisdiction where another subsec- 
tion of § 1581 is unavailable or when the remedy afforded by the other 


3§ 143.26 Party who may make informal entry of merchandise. 


(b) Shipments valued at $200 or less. A shipment of merchandise valued at $200 or less which qualifies for infor- 
malentry under 19 U.S.C. 1498 and meets the requirements in 19 U.S.C. 1321(a) (2) (see §§ 10.151, 10.152, 10.153, 
145.31, 145.32, 148.51, 148.64, of this chapter) may be entered by the owner, purchaser, or consignee of the ship- 
ment or, when appropriately designated by one of these persons, a Customs broker licensed under 19 U.S.C. 1641. 


Rules and Regulations, 59 Fed. Reg. at 30,296. 
4 Section 1581(i) states, in part, as follows: 


(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall 
have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or its officers, 
that arises out of any law ofthe United States providing for— 

(1) revenue from imports or tonnage; 
: 2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising 
of revenue; 
(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other than 
the protection of the public health or safety; or 
(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this sub- 
section and subsections (a)-(h) of this section. 


28 U.S.C. § 1581(i) (1988). 
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subsection would be “manifestly inadequate.” See Asociacion Colom- 
biana de Exportadores de Flores (Asocoflores) v. United States, 13 CIT 
584, 717 F Supp. 847 (1989), aff'd, 903 F2d 1555 (Fed. Cir. 1990). See 
also Miller & Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. 
denied, 484 U.S. 1041 (1988). 

Generally, challenges to classification, valuation and entry of mer- 
chandise are reviewable pursuant to 28 U.S.C. § 1581(a)® after the 
administrative remedies afforded by 19 U.S.C. § 1514° and § 1515” have 
been exhausted. United States v. Uniroyal, Inc., 69 CCPA 179, 182, 687 
F.2d 467, 471 (1982) (“Congress did not intend the Court of Interna- 
tional Trade to have jurisdiction over appeals concerning completed 
transactions when the appellant had failed to utilize an avenue for effec- 
tive protest before the Customs Service.”). 

The denial of a protest is not a condition precedent to this court’s exer- 
cise of jurisdiction in all cases. Where a plaintiff chalienged a Presiden- 
tial Proclamation imposing quotas on sugar imports, the Court of 
Customs and Patent Appeals held: 


We are persuaded that in this case, involving the potential for 
immediate injury and irreparable harm to an industry and a sub- 
stantial impact on the national economy, the delay inherent in pro- 
ceeding under §1581(a) makes relief under that provision 
manifestly inadequate and, accordingly, the court has jurisdiction 
in this case under § 1581(i). 


United States Cane Sugar Refiners’ Ass’n v. Block, 69 CCPA 172, 175 
n.5, 683 F.2d 399, 402 n.5 (1982); see also Mast Industries, Inc. v. Regan, 
8 CIT 214, 221, 596 F Supp. 1567, 1573 (1984) (quoting United States 
Cane Sugar Refiners, 69 CCPA at 175 n.5, 683 F.2d at 402 n.5). 

In the case at bar, implementation of the interim regulations is immi- 
nent. The proposed regulations have created a predictable, but unavoid- 
able, conflict between two competing factions of a vital service industry. 
Critically, with regard to plaintiff, the proposed regulations create a 
potential for immediate injury and irreparable harm to an industry and 
for a substantial impact upon the national economy which may be sig- 
nificant. Consequently, relief under § 1581(a) would be “manifestly 
inadequate.” Moreover, it is imperative that Customs be unencumbered 
in lawfully carrying out its responsibilities under the Customs Modern- 
ization Act. With regard to defendant-intervenors, resolution of this 
matter will define their frontier in this industry. It is in the interest of all 
parties herein involved that this matter be resolved with expediency. 
Therefore, the Court finds that jurisdiction exists pursuant to 28 U.S.C. 
§ 1581(i). 


5§ 1581 Civil actions against the United States and agencies and officers thereof. 


(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 


28 U.S.C. § 1581(a) (1988) 
®19 US.C. § 1514 (1988) pertains to protests against decisions of appropriate customs officers. 
‘19 US.C. § 1515 (1988) addresses the review of customs related protests. 
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Defendant also challenges plaintiff's standing to bring this action. 
Defendant maintains that plaintiff fails to meet the standing require- 
ments of 28 U.S.C. § 2631(i).8 Defendant asserts that plaintiff has 
not demonstrated that Customs’ action pursuant to 19 U.S.C. § 1321 
has caused plaintiff any injury in fact or that the interest plaintiff seeks 
to protect is within the zone of interests intended to be protected or 
regulated by 19 U.S.C. § 1321 or other laws to which plaintiff has made 
reference. 

Plaintiff is a trade association acting on behalf of its members. It rep- 
resents licensed customs brokers and local affiliated associations 
throughout the United States. The courts have ruled that a plaintiff- 
trade association possesses standing pursuant to 28 U.S.C. § 2631(i). See 
United States Cane Sugar Refiners’ Association, 69 CCPA at 175 n.5, 
683 F.2d at 402 n.5, aff’g 3 CIT 196, 544 F Supp. 883 (1982); see also Mast 
Industries, 8 CIT at 221, 596 F Supp. at 1573; American Ass’n of 
Exporter & Importers Textile & Apparel Group v. United States, 7 CIT 
79, 583 F Supp. 591 (1984), aff'd, 751 F2d 1239 (1985). Further, 
NCBFAA’s members have a direct interest in the legally sound imple- 
mentation of the Customs laws. NCBFAA’s licensed members, when 
appropriately designated to make entry, make entry of merchandise val- 
ued at the dollar amounts which are the subject of the proposed interim 
regulations. These individuals stand to lose contractual relationships if 
the proposed regulations become effective, as these regulations 
expressly allow consignees of imported merchandise to make entries in 
accordance with informal procedures and increase to $200 the dollar 
limit under which merchandise may be entered free of duty and tax. 
Imposition of these regulations may be disruptive and injurious to 
NCBFAA’s membership. Clearly, NCBFAA’s membership could be 
adversely affected or aggrieved by agency action within the meaning of 
section 702 of title 5 as a result of the promulgation of the regulations 
pursuant to 19 U.S.C. § 1321. Accordingly, the Court holds that plaintiff 
has standing in this action. 


B. Standard of Review: 

Where jurisdiction lies pursuant to 28 U.S.C. § 1581(i), the standard 
of review is governed by 5 U.S.C. § 706 (1988) of the Administrative Pro- 
cedure Act. Accordingly, the contested agency action will be reviewed 
based upon whether it was “arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A) (1988). 
Further, an administrative agency must act in accordance with the 


8§ 2631 Persons entitled to commence a civil action. 

(i) Any civil action of which the Court of International Trade has jurisdiction, other than an action specified in 
subsections (a)-(h) of this section, may be commenced in the court by any person adversely affected or aggrieved by 
agency action within the meaning of section 702 of title 5. 

28 US.C. § 2631(i) (1988). 
Section 702 of title 5 provides 
§ 702 Right of review. 

A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action 

within the meaning of a relevant statute, is entitled to judicial review thereof. 
5 US.C. § 702 (1988). 
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unambiguously expressed intent of Congress. Chevron U.S.A. Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984). 


C. Plaintiff's Motion for Preliminary Injunctive Relief: 

Having determined that the court possesses jurisdiction pursuant to 
28 U.S.C. § 1581(i) and that plaintiff has standing pursuant to 28 U.S.C. 
§ 2631(i), the Court addresses plaintiff's motion for injunctive relief. In 
order for a preliminary injunction to issue, plaintiff must demonstrate: 
(1) that it has a likelihood of success on the merits; (2) that there is a 
threat of immediate and irreparable harm to plaintiff if relief is not 
granted; (3) that the balance of the hardships to the parties favors 
issuance of the preliminary injunction; and (4) that the public interest 
would be better served by a grant of the relief requested. Zenith Radio 
Corp. v. United States, 710 F.2d 806, 809 (Fed. Cir. 1983); Timken Co. v. 
United States, 11 CIT 504, 506, 666 F Supp. 1558, 1559 (1987). “If any 
one of the requisite factors has not been established by plaintiff[ ], the 
motion for a preliminary injunction must be denied.” Trent Tube Div., 
Crucible Materials Corp. v. United States, 14 CIT 587, 588, 744 F Supp. 
1177, 1179 (1990) citing S.J. Stile Assocs. Ltd. v. Snyder, 68 CCPA 27, 30, 
CAD. 1261, 646 F.2d 522, 525 (1981); Budd Co., Wheel and Brake Div. v. 
United States, 12 CIT 1020, 1022, 700 F. Supp. 35, 37 (1988). 


D. Likelihood of Success on the Merits: 


NCBFAA asserts that 19 C.FR. § 143.26, as amended by the interim 
regulations to authorize a consignee to make entry of exempt merchan- 
dise, contravenes 19 U.S.C. § 14849 which mandates that only an owner, 
purchaser, or licensed broker may make entry of merchandise. Plaintiff 
claims that § 1641 supports its assertion that the right to make entry is 
limited only to this class of three.!° plaintiff asserts that Congress’ 
intent is unambiguously conveyed in these statutory provisions with 
respect to the precise question at issue. Plaintiff further asserts that 
19 U.S.C. § 1498 (1988) contains no contrary language addressing the 
eligibility of certain parties to make entry. Plaintiff submits that review 
under the standard espoused in the United States Supreme Court’s 
seminal decision in Chevron, U.S.A., 467 U.S. at 842-43, requires a find- 
ing that § 1484(a)(2)(C) controls. 


9 Section 1484 provides: 
§ 1484 Entry of merchandise. 
(a) Requirement and time 
* * 


(C) When en entry of merchandise is made under this section, the required documentation shall be filed either 
by the owner or purchaser of the merchandise or, when appropriately designated by the owner, purchaser, or con- 
signee of the merchandise, a person holding a valid license under section 1641 of this title. When a consignee 
declares on entry that he is the owner or purchaser of merchandise, the appropriate customs officer may, without 
liability, accept the declaration. For the purposes of this subtitle, the importer of record must be one of the parties 
who is eligible to file the documentation required by this section. 

19 U.S.C. § 1484(a)(2)(C) (1988). 
1019 US.C. § 1641(b)(1) (1988) provides: 
§ 1641 Customs brokers. 
* * 


(b) Customs broker’s licenses 
(1) In general 
No person may conduct customs business (other than solely on behalf of that person) unless that person 
holds a valid customs broker’s license issued by the Secretary under paragraph (2) or (3). 
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Plaintiff also takes issue with the manner in which Customs coordi- 
nated the comment period to run concurrently with, instead of prior to, 
the publication of the interim regulations. Plaintiff claims that this 
approach deprived interested members of the public of a meaningful 
opportunity to comment on the regulations prior to their actual adop- 
tion. Plaintiff contends that the interim regulations are “rules” and 
their promulgation constitutes “rule making” within the meaning of 
the Administrative Procedure Act (“APA”).!! Plaintiff argues, therefore, 
that Customs is bound by the notice and comment procedural require- 
ments!? of 5 U.S.C. § 553(b) and (c) with respect to promulgation of 
these interim regulations. Plaintiff submits that the regulations are not 
excepted from these requirements. Plaintiff contends that the applica- 
bility of § 553’s prior notice and comment procedures was recognized in 
Mast Industries, 8 CIT at 227, 596 F Supp. at 1578, where it was also the 
case that Customs published interim regulations concurrently with the 
comment period, expedited the effective date, and conveyed its intent to 
consider comments prior to adopting the final rule. 

Plaintiff further argues that no analysis was conducted and no find- 
ings or reports prepared with respect to the benefits, expenses, savings, 
convenience or inconvenience which will result from implementation of 
these interim regulations. Plaintiff contends that these undertakings 
are required by 19 U.S.C. § 1321(a) (1988). 

Additionally, plaintiff contends that Customs is abrogating its respon- 
sibility to enforce certain laws and is providing opportunities for their 


violation. Specifically, plaintiff points out that §§ 128.24(e) and (d), 
respectively, of the proposed regulations allow entry of shipments val- 


11 The definition of “rule” within the meaning of the Administrative Procedure Act appears at 5 U.S.C. § 551 as 
follows: 
§ 551 Definitions. 
For the purposes of this subchapter— 

(4) “rule” means the whole or a part of an agency statement of general or particular applicability and future 
effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or 
practice requirements of an agency * * *. 

5 U.S.C. § 551(4) (1988). Rule making is addressed at 5 U.S.C. § 553 (1988) 


12§ 553 Rule making. 
x * * - * * 

(b) Genera! notice of proposed rule making shall be published in the Federal Register, unless persons subject 
thereto are named and either personally served or otherwise have actual notice thereof in accordance with law. 
The notice shall include— 

(1) a statement of the time, place, and nature of public rule making proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

(3) either the terms or substance of the proposed rule or a description of the subjects and issues involved 
Except, when notice or hearing is required by statute, this subsection does not apply— 


+ * * * * 


(B) when the agency for good cause finds (and incorporates the finding and a brief statement of reasons 
there for in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or con- 
trary to the public interest. 

(c) After notice required by this section, the agency shall give interested persons an opportunity to participate in 
the rule making through submission of written data, views, or arguments with or without opportunity for oral 
presentation. After consideration of the relevant matter presented, the agency shall incorporate in the rules 
adopted a concise general statement of their basis and purpose. When rules are required by statute to be made 
on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this 
subsection. 

(d) The required publication or service of a substantive rule shall be made not less than 30 days before its effec- 
tive date, except— 

(1) a substantive rule which grants or recognizes an exception or relieves a restriction; 
¥ « * * * x 

(3) as otherwise provided by the agency for good cause found and published with the rule. 


5 US.C. § 553 (1988). 
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ued at amounts up to $200 through summary manifest information, 
that is, without any requirement of a Harmonized Tariff Schedule of the 
United States (HTSUS) subheading number, and exempt these ship- 
ments from the requirement of filing an entry summary. Plaintiff con- 
tends that this lax entry procedure will create difficulties for Customs 
relative to the enforcement of visa requirements for apparel, intel- 
lectual property rights for patents and copyrights, and antidumping and 
countervailing duty orders. Plaintiff contends that the proposed 
changes will hinder the Food and Drug Administration’s enforcement 
capabilities as well. 

Plaintiff argues that, for the foregoing reasons, the proposed interim 
regulations are ultra vires and should be found void, arbitrary, capri- 
cious, an abuse of discretion, and not in accordance with law. 

Customs does not dispute that Congress intended to limit the right to 
make entry under 19 U.S.C. § 1484 to an owner, a purchaser, or an 
appropriately designated Customs broker who is licensed in accordance 
with 19 U.S.C. § 1641. However, Customs asserts that the plain lan- 
guage of those statutes indicates that Congress did not require the use of 
a Customs broker for entries which are not made pursuant to § 1484. 

Defendant contends that 19 U.S.C. § 1484!% is a general provision and 
does not apply to all entries. Defendant argues that § 1484 expressly 
excepts entries which are made pursuant to 19 U.S.C. § 1498. Defendant 
points out that § 1498 authorizes the Secretary of the Treasury to pre- 
scribe regulations concerning the entry of merchandise which is valued 
at monetary amounts below $2,500. 19 U.S.C. § 1498. Defendant claims 
that the regulations at issue were promulgated pursuant to § 1498 and, 
therefore, § 1484 is inapplicable here. 

Further, defendant submits that § 1498(b)!* authorizes Customs to 
extend any provision of § 1484 to entries made pursuant to § 1498. 

Moreover, defendant asserts that the Customs Service’s interpreta- 
tion of a statute which it is charged with administering should be 
accorded a presumption of validity and the reviewing court is not at lib- 
erty to substitute its own judgment for that of the agency. Defendant 
contends that Customs’ interpretation of 19 U.S.C. §§ 1484 and 1498 isa 
permissible construction. 

Additionally, defendant submits that, pursuant to 19 U.S.C. § 1498, it 
has been Customs’ longstanding practice to allow shipments which are 
exempt from duty and tax pursuant to 19 U.S.C. § 1321 to be entered 


138 1484 Entry of merchandise. 
(a) Requirement and time 
(1) Except as provided in sections 1490, 1498, 1552, 1553, and 1336(j) of this title and in subsections (h) and (i) of 
this section, one of the parties qualifying as “importer of record” under paragraph (2)(C) of this subsection, either 
in person or by an agent authorized by him in writing— 
(A) shall make entry * * *. 
19 U.S.C. § 1484(a)(1) (1988). 
148 1498 Entry under regulations. 
(b) Application of general provisions 
The Secretary of the Treasury is authorized to include in such rules and regulations any of the provisions of 
section 1484 or 1485 of this title (relating, respectively, to entry and to declaration of merchandise generally). 
19 U.S.C. § 1498(b) (1988). 
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under relaxed entry procedures without the requirement of a broker. 
Defendant contends that the interim regulations now expressly delin- 
eate that practice. 

Further, defendant concedes that the interim regulations are “rules” 
within the meaning of the APA, but contends that the APA permits rule 
making without public notice and comment when an agency for good 
cause finds that notice and public procedure thereon are impracticable, 
unnecessary or contrary to the public interest. 5 U.S.C. § 553(b)(3)(B). 
See also 5 U.S.C. $553(d)(1) and (3). 

Defendant also argues that, by increasing the dollar amounts in 
§ 1321 and establishing those amounts as “floors” below which Customs 
may not authorize exemptions, rather than as “ceilings,” Congress has 
already made a cost-to-benefit analysis policy determination. 

Finally, defendant disputes plaintiff's allegation that the Secretary 
has abrogated any responsibility to enforce other laws. 

The singular question before the Court is whether the Customs Ser- 
vice acted lawfully in seeking to implement interim regulations which 
affect certain administrative exemptions. The Court finds that Cus- 
toms’ action was lawful. 

Interpretation of any statute requires first that the Court consider 
the literal meaning of the text. Chevron, 467 U.S. at 842-43. In Chevron, 
the Supreme Court presented a two-part test for the judicial review of an 
agency’s construction of the statute which it administers. The court 
stated: 


When a court reviews an agency’s construction of the statute 
which it administers, it is confronted with two questions. First, 
always, is the question whether Congress has directly spoken to the 
precise question at issue. If the intent of Congress is clear, that is 
the end of the matter, for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress. If, how- 
ever, the court determines Congress has not directly addressed the 
precise question at issue, the court does not simply impose its own 
construction on the statute, as would be necessary in the absence of 
an administrative interpretation. Rather, if the statute is silent or 
ambiguous with respect to the specific issue, the question for the 
court is whether the agency’s answer is based on a permissible 
construction of the statute. 


Id. (footnotes omitted). 

Applying the first prong of the Chevron standard of review to the rele- 
vant statutory provisions, the Court finds that Congress has made its 
intent explicably clear with regard to the Secretary’s scope of authority. 
19 U.S.C. § 1498 explicitly authorizes the Secretary to promulgate regu- 
lations with respect to entry of merchandise. Additionally, 19 U.S.C. 
§ 1484(a)(1) expressly excepts entries which are made pursuant to 
§ 1498. The keystone in this matter is § 1498(b). This provision autho- 
rizes the Secretary to include in regulations it may prescribe any of the 
provisions of § 1484 relating to entry and to declaration of merchandise. 
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Therefore, read in conjunction, §§ 1498 and 1484 support the conclu- 
sion that Customs has acted lawfully in promulgating regulations for 
the declaration and entry of exempt merchandise and the second prong 
of the Chevron test need not be reached. 

The Mod Act declared the will and the objective of Congress and the 
President to modernize Customs laws. Section 651 of the Act amended 
section 321 of the Tariff Act of 1930 with regard to administrative 
exemptions on low value shipments. By this amendment, the dollar 
limit under which merchandise could be entered free of duty and tax was 
raised to $200, in essence, converting the previous monetary “ceiling” to 
a “floor.” See, supra, at 4 n.2. Congress functions in an investigatory 
capacity. By its act, Congress indicated its policy determination with 
respect to cost-to-benefit analysis of expense and inconvenience versus 
revenue raised with regard to the entry of exempt low value shipments. 
That determination is made clear by the legislative history of section 
651 of the Mod Act. Congress stated: 


This amendment is necessitated by inflation and the substantial 
increases in passenger arrivals and low-value entries. It will permit 
Customs to streamline processing. The current amounts are not suf- 
ficiently high for the statutorily stated goal of limiting expense to the 
Government disproportionate to the revenue that is collected. 


H.R. Rep. No. 361, 103rd Cong., 1st Sess., pt. 1, 145 (1993), reprinted in 
1993 U.S.C.C.A.N. 2552, 2695 (emphasis added). See also S. Rep. No. 
189, 103rd Cong., 1st Sess. 93 (1993). 

The concerns that Congress had are clear. The proposed interim regu- 
lations seek to implement section 651 of the Act by implementing Con- 
gress’ objective that Customs laws be modernized and made cost 
effective and the Court will not, at this point, thwart the will of Congress 
through judicial intervention. Therefore, the Court finds that Customs 
proceeded under valid authority in creating the contested regulations 
and that it acted reasonably in not presenting the public with any formal 
analyses pursuant to 19 U.S.C. § 1821(a) (1988) in this instance. 

Moreover, the Customs Service is charged with overseeing the entry 
of merchandise into this country. In carrying out its charge, of necessity, 
it must maintain a dual focus, responding to the external demands of 
commerce and to its own internal needs for optimal effectiveness. To tell 
Customs that it cannot make the changes that will allow it to make bet- 
ter use of its resources would be to render it an injustice. 

The Court agrees that the proposed interim regulations clearly fall 
under the rubric of rule making. 5 U.S.C. § 553. Although, in form, the 
published interim regulations were not labeled a “notice,” in substance 
they adhered to the requirements of 5 U.S.C. § 553(b). The published 
document which appeared in the Federal Register detailed the interim 
regulations in their entirety and articulated the basis of authority for 
their promulgation. The regulations indicated a comment period of 30 
days duration, ending on July 13, 1994, and declared that, unless by con- 
trary determination if good cause was shown that the regulations 
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should not be given effect, the regulations became effective on July 28, 
1994, 45 days after publication. Rules and Regulations, 59 Fed. Reg. at 
30,289, 30,292. Hence, the rules became effective more than 30 days 
after publication in conformity with 5 U.S.C. § 553(d) (1988). Moreover, 
the regulations explained the reasons for their expedited implementa- 
tion. Id., 59 Fed. Reg. at 30,292. Therefore, the regulations gave ade- 
quate notice as to the basis for the proposed changes in the Customs law, 
provided the substance of those proposed changes stated the time 
allowed and the reasons for constraints with respect to commentary, 
and announced their effective date. 

It is noteworthy also, that Customs allowed 15 days between the com- 
mentary deadline and the date the regulations were to become effective, 
a longer period then was allowed in Mast Industries, 8 CIT at 216-17, 
596 F. Supp. at 1570 (interim regulations upheld under the foreign 
affairs function exception of 5 U.S.C.§ 553(a)(1) (1988)). 

Further, interested persons were not foreclosed from meaningful par- 
ticipation in Customs’ decision-making process with respect to these 
regulations. See 5 U.S.C. § 553(c). Plaintiff, in fact, submitted a response 
to the proposed regulations by letter dated July 1, 1994. Further, Cus- 
toms explicitly conveyed its intent to withdraw the regulations before 
their effective date if good cause was articulated to support that action. 
Rules and Regulations, 59 Fed. Reg. at 30,292-293. Obviously Customs 
could not make a determination resulting in such an action if comments 
were not to be effectively considered. See United States v. Chemical 
Found., Inc., 272 U.S. 1, 14-15 (1926) (public officials are presumed to 
have properly discharged their duties). Customs also conveyed its 
intent, if the regulations are made effective, to “fully consider substan- 
tive comments, and decide whether the interim regulation needs 
amendment before its promulgation as a final rule.” Rules and Regula- 
tions, 59 Fed. Reg. at 30,293. That Customs was willing to continue to 
evaluate the regulations even after the regulations became effective 
indicates that any comments submitted during the 30-day commentary 
period would continue to impact upon decision-making. Therefore, 
interested persons were made a part of the decision-making process 
with regard to these regulations in conformity with the requirements of 
5 US.C. § 553. 

Notwithstanding, Customs’ “good cause” exception argument pur- 
suant to § 553(b)(3)(B) is reasonable based on the context within which 
these regulations were promulgated. The “good cause” exception is 
fact or context-dependent. Mid-Tex Elec. Coop., Inc. v. Federal Energy 
Regulatory Comm’n, 822 F.2d 1123, 1132 (D.C. Cir. 1987). The interim 
status of the challenged regulations is a significant factor in the Court’s 
conclusion. 

Accordingly, the Court finds that Customs has not violated the notice 
and comment requirements of the Administrative Procedure Act. 

Lastly, the Court finds that, by promulgating regulations pursuant to 
§ 13821, Customs has not abrogated its responsibility to enforce laws 





60 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 36, SEPTEMBER 7, 1994 


relevant to the entry of merchandise into this country. Plaintiff's argu- 
ment has no merit on this point. The Court has adequately discussed, 
supra, its conclusion that Customs did not abrogate its responsibilities 
under § 1321(a). With regard to the entry of exempt merchandise pur- 
suant to §§ 128.24(e) and (d) of the proposed regulations under informal 
entry procedures, the interim regulations require, among other things, 
disclosure of the country of origin and a description of the merchandise 
as well as its value. Rules and Regulations, 59 Fed. Reg. at 30,291. Addi- 
tionally, Customs retains authority to inspect, examine or appraise all 
imported merchandise. See 19 U.S.C. § 1499 (1988). Furthermore, 
19C.FR. § 128.24 (a) (1993) is in place and provides, with regard to eligi- 
bility for informal entry procedures, that: 


[s]uch procedures, however, may not be used for prohibited or 
restricted merchandise, merchandise which is subject to a quota or 
other quantitative restraints, or for any articles precluded from 
informal entry procedures by virtue of section 498, Tariff Act of 
1930, as amended, (19 U.S.C. 1498). 


See also 19 C.FR. § 10.153(g) (1993). Therefore, Customs is abrogating 
no responsibility. 

Based on the foregoing discussion, the Court finds no need to discuss 
in any detail the remaining three criteria for a preliminary injunction as 
the reasoning, supra, dismisses any arguments plaintiff has with regard 
to the balancing of hardships and to the public interest. 


E. Defendant-Intervenors’ Cross Claims: 

ACCA, UPS, IBC, TNT, FEDEX and DHL have presented cross claims 
contesting the interim regulations’ requirement of an “entry” filing for 
merchandise which is authorized to be exempt pursuant to section 
321(a)(2). Cross claimants specifically contest sections 10.151, 10.152, 
128.23, 128.24 and 141.4(e) of these interim regulations. See Rules and 
Regulations, 59 Fed. Reg. at 30,293, 30,295. 

Cross claimants claim that past and current entry procedures reflect 
the legislature’s recognition that an entry need not be made on exempt 
merchandise. These parties contend that as Customs has not provided 
any basis for the new requirement, its action is arbitrary, capricious, an 
abuse of discretion or otherwise not in accordance with law. 

Cross claimants request that the Court preliminarily and perma- 
nently enjoin Customs from implementing these provisions and further 
request that the interim regulations’ new “floor” amounts be imple- 
mented immediately. 

The Court reiterates that the Secretary is empowered to promulgate 
regulations with respect to entry of low value exempt merchandise pur- 
suant to 19 U.S.C. § 1498(B). See also 19 U.S.C. § 1484. Therefore, the 
Court’s decision in this case incorporates a response to this issue. 


CONCLUSION 


Plaintiff has not convinced the Court to grant the extraordinary relief 
requested and a preliminary injunction cannot issue on such infirm 
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grounds as are presented here. Plaintiff's motion for a preliminary 
injunction is denied. Therefore, the TRO is revoked. The relief sought 
by cross claimants is also denied. 

Accordingly, the Court affirms Customs’ decision to implement 
interim regulations which increase the dollar limit on certain adminis- 
trative exemptions and expand the class of persons deemed eligible to 
make informal entries of exempt merchandise. 


(Slip Op. 94-130) 


FORMER EMPLOYEES OF OPTEK TECHNOLOGY, INC., PLAINTIFFS U. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 93—03-00170 


(Dated August 17, 1994) 


ORDER 


GOLDBERG, Judge: On January 3, 1994 this court issued an order 
remanding this action to the United States Department of Labor 
(“Department”). The Department had requested a voluntary remand in 
order to conduct a new investigation regarding plaintiffs’ application 
for certification for trade adjustment assistance. After careful review of 
the additional facts obtained on reconsideration, the Department issued 
a revised determination finding plaintiffs to be eligible for trade adjust- 
ment assistance. Optek Technology, Inc., El Paso, TX; Revised Deter- 
mination on Reconsideration, 59 Fed. Reg. 6309 (Feb. 10, 1994). 
Plaintiffs have indicated their satisfaction with the remand results. 
Upon consideration of the Department’s revised determination, upon 
all other papers and proceedings had herein, and upon due deliberation, 
it is hereby 

ORDERED that the Department’s revised determination is affirmed, it 
is further 

ORDERED that this action is DISMISSED. Judgment will be entered 
accordingly. 
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(Slip Op. 94-131) 


FORMER EMPLOYEES OF REYNOLDS METALS—ALUMINUM REcYCcLING Div, 
PLAINTIFFS U. U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 94-01-00081 


(Dated August 17, 1994) 


ORDER 


GOLDBERG, Judge: On April 5, 1994, the court sent a letter to the par- 
ties outlining the guidelines for completing procedures to resolve this 
case. The court’s letter afforded plaintiffs thirty days within which to 
file either a request for remand or a motion for judgment on the agency 
record. On May 25, 1994, the court sent a letter to plaintiffs noting that 
the thirty-day deadline had passed and that the court had not received 
any papers or heard any response from plaintiffs concerning the April 5, 
1994 letter. The court afforded plaintiffs an additional thirty days 
within which to file either a request for remand or a motion for judg- 
ment on the agency record, or to notify the court of any other action 
plaintiffs wished to take in this case. The court further stated that 
“[s]hould the Court not hear from you within the 30 days, the Court will 
dismiss this action pursuant to Rule 41(b)(2) of the Rules of this Court 
(copy enclosed).” 

Despite having received notice that this action faced dismissal for lack 
of prosecution, plaintiffs to date have submitted no papers or responded 
to either letter sent by the court. Therefore, upon consideration of all 
other papers and proceedings had herein, and upon due deliberation, it 
is hereby 

ORDERED that, in accordance with U.S.C.I.T. Rule 41(b)(2), the above 
captioned action is hereby DIsMIssED for lack of prosecution. Judgment 
will be entered accordingly. 
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(Slip Op. 94-132) 
JOHN C. DENNIS, PLAINTIFF v. U.S. SECRETARY OF LABOR, DEFENDANT 
Court No. 93-07-00405 


(Dated August 17, 1994) 


ORDER 


GOLDBERG, Judge: On April 21, 1994 this court issued an order 
remanding this action to the United States Department of Labor 
(“Department”). The Department had requested a voluntary remand in 
order to conduct a new investigation regarding plaintiff's application 
for certification for trade adjustment assistance. After careful review of 
the additional facts obtained on reconsideration, the Department issued 
arevised determination finding that the workers of the Electromagnetic 
Assembly Department (Department #4817) of Northrop Corporation in 
Norwood, Massachusetts are eligible for trade adjustment assistance. 
Northrop Corporation, Norwood, MA; Revised Determination on Recon- 
sideration, 59 Fed. Reg. 36,794 (July 19, 1994). In a letter to the court 
dated August 1, 1994, plaintiff indicated his satisfaction with the 
remand results. Upon consideration of the Department’s revised deter- 
mination, upon all other papers and proceedings had herein, and upon 
due deliberation, it is hereby 


ORDERED that the Department’s revised determination is affirmed; it 
is further 

ORDERED that this action is DISMISSED. Judgment will be entered 
accordingly. 
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